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The  President’s  Letter 


To  THE  Members  of  the  Federal  Communications  Bar  Association 

When  John  Willis  told  me  the  incumbent  was  expected  to  write  a 
“President’s  letter”  in  connection  with  the  next  issue  of  the  Bar  Journal, 
I  took  a  look  at  previous  issues  of  the  Bar  Journal,  and  sure  enough  — 
there  they  were.  If  these  immortal  words  are  never  read,  I  will  certainly 
understand. 

Traditional  content  of  these  letters  expresses  appreciation  for  elec¬ 
tion,  service  rendered,  hopes  of  accomplishments,  etc.  Consider  all  of 
this  done  in  the  traditional  fashion. 

This  year  will  probably  be  remembered  as  the  one  in  which  the 
Commission  discovered  Sec.  317  and  used  it  to  impose  a  new  code  of 
“identification”  morality  on  the  broadcaster. 

Bar  Association  activities  continue  along  the  established  lines.  A 
consideration  of  means  of  alleviating  processing  delays  at  the  F.C.C.  was 
initiated  last  year  and  is  now  under  intensive  consideration  by  the  four 
Ad  Hoc  Committees  and  the  F.C.C.  staff  observers. 

When  the  Ad  Hoc  Committee  reports  and  recommendations  are 
released,  the  Executive  Committee  will  select  which  recommendations 
should  be  implemented  (insofar  as  FCBA  is  concerned)  and  will  assign 
effectuation  responsibilities  to  the  appropriate  standing  committees. 

Excellent  cooperation  is  being  received  from  the  Commission.  We 
hope  it  will  continue. 

In  the  present  posture  of  broadcast  regulation,  with  the  spotlight  of 
Congressional  scrutiny  focused  on  it  from  several  Committees,  we  have 
a  responsibility,  not  only  to  our  clients,  but  also  to  the  F.C.C.  to  help 
preserve  it  as  the  institution  for  regulation  of  the  industry.  Our  pro¬ 
fessional  conduct  should  not  lead  the  Commission  into  disrepute,  and  we 
should  lend  all  our  efforts  to  developing  a  sound  procedure  which  will 
move  things  along  and  yet  not  sacrifice  the  necessary  administrative 
due  process. 
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Some  Current  Problems  in  Broadcast  Regulation 

Frederick  W.  Ford* 

The  Federal  Communications  Commission  is  now  beginning  its 
second  twenty-five  years  under  the  Communications  Act  of  1934.  Con¬ 
sider  that  in  those  first  25  years  the  number  of  broadcast  receivers  has 
soared  from  18%  million  to  about  200  million  of  which  150  million  are 
radio  sets  and  50  miUion  are  television  sets  — that  almost  two-thirds  of 
the  world’s  total  are  in  the  United  States  — that  from  600  stations  (all 
AM )  in  1934,  we  now  have  almost  5,000  operating  broadcast  stations  of 
which  3,500  are  AM,  858  FM,  and  566  TV. 

Yet,  while  it  is  true  that  all  who  have  participated  can  point  to  these 
figures  with  justifiable  pride  in  the  accomplishment  of  this  phenomenal 
growth  and  development  of  radio  broadcast  communication  since  the 
Commission  was  estabhshed  in  1934,  it  is  also  true  that  never  before  in 
history  has  the  Commission  or  the  industry  been  beset  with  so  many 
thorny  and  knotty  problems  as  are  with  us  today. 

It  is  my  purpose  to  discuss  some  of  the  measures  we  in  Government 
feel  are  required  to  meet  these  problems  and  at  the  same  time  indicate 
to  you  those  areas  where  industry  self-discipline  and  regulation  is  the 
proper  solution.  Our  objective  is  a  common  one— namely,  that  radio 
and  television  can  go  forward  to  achieve  the  full  measure  of  its 
possibilities  for  service  to  the  entire  pubUc  of  the  United  States. 

In  general,  when  the  Commission  is  faced  with  a  problem  indicating 
the  need  for  corrective  action,  the  fundamental  question  in  my  mind  is 
not  whether  the  Commission  has  the  authority  to  take  corrective  action, 
but  it  is  to  determine  precisely  what  remedy  is  required  and  whether  it  is 
the  Commission’s  responsibihty  to  apply  that  remedy.  If  it  should  then 
appear  that  further  statutory  authority  is  needed  before  the  remedy  is 
applied,  it  becomes  the  Commission’s  obligation  to  inform  the  Congress 
of  that  fact  and  propose  the  necessary  legislation. 

We  can  all  agree  on  the  principle  that  the  least  government  is  the 
best  government,  or  in  more  modem  terms,  that  the  least  regulation  is 
the  best  regulation.  The  Congress,  however,  in  enacting  and  amending 
our  statute  from  time  to  time,  has  made  the  determination  of  the  extent 
of  regulation  which  it  considers  necessary.  And  within  the  framework 

*  Chairman,  Federal  Communications  Commission.  ( Address  before  the  National 
Association  of  Broadcasters,  Chicago,  April  5,  1960. ) 
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of  that  statute,  it  has  given  the  Commission  broad  powers  to  administer 
it.  It  is  the  Commission’s  obligation,  therefore,  to  administer  the  statute 
as  faithfully  as  possible  and  to  seek  its  amendment  when  in  the  Com¬ 
mission’s  judgment  that  course  becomes  necessary. 

It  would  be  impossible  to  discuss  adequately  the  many  problems 
which  confronted  me  when  I  recently  became  the  Chairman  of  the 
Commission  and  assumed  the  statutory  responsibility  “to  coordinate  and 
organize  the  work  of  the  Commission  in  such  manner  as  to  promote 
prompt  and  efficient  disposition  of  all  matters  within  the  jurisdiction  of 
the  Commission.”  Instead,  therefore,  I  would  like  to  discuss  with  you 
some  of  the  matters  facing  the  Commission  relating  to  programming. 

Events  of  the  past  year  or  so  have  sharply  pointed  up  the  need  for 
greater  licensee  responsibility  to  insure  that  stations  are  operated  in 
the  public  interest.  The  four  areas  in  which  this  problem  has  been  most 
frequently  mentioned  are  (1)  fixed  quiz  shows,  (2)  payola,  (3)  excessive 
violence,  and  (4)  obligation  to  meet  local  community  needs. 

When  the  full  facts  became  known  with  respect  to  the  deceptive 
practices  employed  in  certain  quiz  shows,  the  industry  acted  promptly 
in  taking  these  shows  off  the  air  and  establishing  more  effective  internal 
controls  to  prevent  their  re-occurrence.  This  prompt  action  is  to  be 
commended.  But  the  Commission  nevertheless  believed  that,  in  order 
to  avoid  a  repetition  of  such  a  fraud  on  the  public,  whether  through 
negligence  or  willfulness,  it  was  necessary  to  propose  rules  which  will 
require  that  in  any  program  involving  intellectual  skill  or  knowledge 
where  the  result  has  been  pre-determined,  the  public  shall  be  informed 
of  that  fact  and  of  the  nature  of  the  assistance  rendered.  In  addition,  we 
have  prepared  for  submission  to  the  Congress  a  proposed  statute  which 
will  hold  persons  outside  the  jurisdiction  of  the  Commission  criminally 
responsible  for  any  deceptions  of  this  nature.  TTiere  have  been  bills 
along  this  line  already  introduced  in  the  House  of  Representatives. 

We  expect  measures  of  this  nature  to  become  effective  in  the  near 
future.  I  am  sure  it  is  everyone’s  wish  that  the  situation  will  not  arise 
requiring  their  application,  but  if  it  does,  it  will  be  met  with  swift  action 
since  deceptions  of  this  nature  are  wrong  and  indefensible.  It  is  my 
earnest  hope  that  the  industry’s  initiative  in  removing  such  programs 
from  the  air  has  already  ripened  into  a  determined  persistence  to  insime 
that  programs  involving  deceptions  of  this  nature  never  go  out  over 
the  air  again. 

With  the  thought  in  mind  that  you  might  have  more  than  a  passing 
interest  in  the  Commission’s  Public  Notice  of  March  16,  1960,  dealing 
with  the  requirements  of  Section  317  of  the  Communications  Act  with 
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respect  to  sponsorship  identification,  I  would  like  to  spend  a  few 
moments  on  this  subject. 

The  first  duty  of  the  Commission  with  respect  to  the  matter  of 
“payola”  was  to  determine  the  extent  of  this  practice  in  the  industry.  As 
you  know,  this  was  accomplished  by  our  letter  of  December  2,  1959, 
requiring  each  station  in  the  country  to  answer  a  questionnaire  under 
oath.  A  preliminary  tabulation  of  the  replies  has  been  made  and  sub¬ 
mitted  to  the  House  and  Senate  Interstate  and  Foreign  Commerce  Com¬ 
mittees.  The  results  of  that  tabulation  show  that: 

2,757  stations  (59  percent  of  the  total  on  the  air)  stated  in  effect 
that  no  payola  in  any  form  was  found  in  connection  with  the 
station  s  operation. 

447  stations  (9.5  percent  of  the  total)  stated  that  there  were 
instances  in  which  consideration  other  than  cash  was  received  by  the 
station  and/or  its  employees  in  connection  with  the  broadcast  of 
certain  matter  without  the  required  announcement  being  made. 

50  stations  (one  percent  of  the  total)  stated  that  there  were 
instances  in  which  cash  had  been  received  by  a  station  employee  as 
consideration  and  there  was  no  announcement  of  sponsorship. 

18  stations  (four-tenths  of  one  percent)  indicated  that  there 
were  instances  where  the  station  itself  had  received  cash  as  con¬ 
sideration  and  failed  to  announce  sponsorship. 

The  remainder,  1,374  stations  (29  percent  of  the  total)  replied 
that  only  free  records  were  furnished  to  the  station  and  that  these 
were  played  without  announcing  by  whom  they  were  furnished. 

Thus,  4,131  or  88  percent  of  the  radio  and  television  stations  on  the 
air  stated  in  effect  that  they  either  received  no  “payola”  or  it  was  limited 
to  free  records  which  were  not  announced  at  the  time  they  were  played 
On  the  air  as  being  furnished.  This  leaves  515,  or  11  percent  of  the  sta¬ 
tions  on  the  air,  in  which  the  station  or  its  employees  had  received  cash 
or  other  consideration  for  broadcasting  material  without  the  required 
announcement  having  been  made. 

In  order  to  remove  all  doubts  as  to  the  licensee’s  obligation  in  this 
area,  we  have  issued  a  notice  of  a  proposed  rule  which  will  require  each 
station  to  establish  reasonable  internal  procedures  to  assure  itself  that 
the  statutory  requirement  that  an  announcement  that  all  matter  paid  for 
or  furnished  shall  be  made  at  the  time  it  is  broadcast  is  being  observed. 
We  have  also  drafted  legislation  for  submission  to  Congress  to  include 
other  persons  as  well  as  the  station  owner  in  this  requirement  so  that 
it  will  be  applicable  to  stations  and  employees  alike. 
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The  replies  to  our  inquiry  of  December  2,  1959,  totalled  between 
7,500-8,000  separate  documents.  On  January  21,  1960,  we  made  public 
our  intention  to  consider  these  replies  in  connection  with  the  processing 
of  broadcast  applications.  As  a  result,  by  March  16,  1960,  the  date  of 
our  Public  Notice  on  sponsorship  identification,  there  had  piled  up  over 
400  applications  which  could  not  be  acted  on  until  determinations  had 
been  reached  with  respect  to  the  matters  set  forth  in  the  stations’  replies. 
In  the  meantime,  we  had  received  numerous  requests  for  definitive  rul¬ 
ings  on  the  requirements  of  Section  317. 

Our  Public  Notice  of  March  16  was  designed  (1)  to  apjwise  broad¬ 
casters  of  the  Commission’s  views  with  respect  to  past  practices;  (2)  to 
serve  as  a  guide  for  future  operations;  (3)  to  permit  action  on  hundreds 
of  pending  applications.  We  were  not  unmindful  of  the  many  problems 
wiA  which  broadcasters  would  be  confronted  as  a  result  of  our  interpre¬ 
tation  of  the  law.  Since  March  16,  a  few  more  have  been  called  to  our 
attention.  In  addition,  we  have  received  requests  by  interested  parties 
seeking  formal  opportunity  to  submit  comments  on  our  interpretations. 

'The  Commission  believes  that  it  would  be  appropriate  to  provide 
a  forum  for  the  expression  of  views  with  respect  to  the  Commission’s 
Notice  of  March  16.  As  you  know,  this  was  done  last  week  when  the 
Commission  issued  its  Notice  of  Inquiry  providing  for  the  submission  of 
comments,  briefs,  and  memoranda  of  law  by  interested  parties.  Our 
Public  Notice  is  now  open  to  comment  by  interested  parties,  and  you 
may  be  assured  that  these  comments  will  receive  consideration. 

In  full  recognition  of  the  basic  concept  that  it  is  the  licensee’s  re¬ 
sponsibility  to  select  program  material  for  broadcast  in  the  public  in¬ 
terest,  I  hesitate  to  speak  to  broadcasters  about  program  content,  I  share 
with  you  the  belief  that  neither  the  Commission,  the  Congress,  nor  the 
public  wants  anyone  in  Government  to  dictate  what  should  or  should 
not  be  broadcast.  Public  comment  and  complaints  about  excessive 
violence  have,  however,  reached  such  proportions  that  I  feel  compelled 
to  mention  it  to  you  today. 

A  number  of  witnesses  in  the  Commission’s  recent  hearings  on  pro¬ 
gramming  testified  that  in  their  opinion,  action  looking  toward  a  solu¬ 
tion  to  this  problem  was  of  the  utmost  urgency.  Time  will  not  permit 
even  a  summary  of  all  such  testimony  but  I  would  like  to  quote  from  one: 

"...  In  the  fertile  minds  of  children  are  implanted  the  seeds  of 
violence,  trickery,  and  corruption  and  the  idea  that  as  long  as  justice 
triumphs  in  the  end,  the  means  used  to  attain  it  matters  little,  if  at 
all.  Surely  to  present  a  preponderance  of  crime  and  saccharine 
superficiality  is  to  distort  reality  and  truth.” 
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That  statement  was  given  to  the  Commission  on  behalf  of  the  National 
Congress  of  Parents  and  Teachers,  an  organization  of  nearly  12  million 
parents,  teachers,  and  other  citizens  organized  in  more  than  45,000  PTA’s 
across  the  country.  This  is  a  formidable  group. 

In  his  remarks  to  the  opening  session  of  the  recent  White  House 
Conference  on  Children  and  Youth,  the  President  of  the  United  States 
stated: 

“.  .  .  You  are  working  with  the  most  precious  resource  of  our 
nation:  a  whole  generation  of  Americans  who  will  someday  make 
their  country’s  policies  and  dispose  of  its  great  power.  The  very 
life  of  America  depends  upon  the  wisdom  and  resourcefulness  which 
they  bring  to  the  basic  problems  with  which  they  will  then  be  con¬ 
fronted.  And  the  responsibility  for  their  early  preparation  belongs 
to  the  older  citizen,  not  the  younger  one.” 

Now  I  am  aware  of  the  efforts  of  the  television  broadcasters  to  be 
constantly  alert  to  potential  harmful  effects  of  the  medium  and  to  be 
responsive  to  constructive  criticism,  and  that  is  why  I  am  raising  the 
question  with  you  because  you,  yourselves,  have  faced  this  issue  squarely 
in  the  Television  Code.  I  quote  from  the  preamble: 

“Television  and  all  who  participate  in  it  are  jointly  accountable 
to  the  American  public  for  respect  for  the  special  needs  of 
children . . .” 

When  I  consider  the  attraction  that  the  television  set  has  for  the 
children  and  youth  of  this  country,  I  cannot  help  but  feel  that  all  that 
needs  to  be  done  in  this  area  is  not  being  done  —  in  short,  is  television’s 
responsibility  toward  children  being  met. 

It  is  not  merely  a  question  of  whether  there  is  too  much  of  this  type 
or  that  type  of  program  or  advertising  matter.  Rather,  it  is  the  question 
of  whether  this  industry  will  measure  up  to  its  self-imposed  responsibili¬ 
ties  with  respect  to  the  advancement  of  education,  religion,  and  culture, 
the  provision  of  wholesome  entertainment,  its  special  responsibility  to¬ 
ward  children,  decency  and  decorum  in  production,  its  unique  position 
as  a  vehicle  for  community  affairs  and  in  its  factual,  fair,  and  unbiased 
treatment  of  news,  public  events,  and  controversial  issues. 

It  is  the  earnest  hope  of  all  concerned  that  improvement  in  these 
matters  can  be  accomplished  by  voluntary  adherence  to  the  Television 
Code  by  all  stations  rather  than  risk  the  imposition  of  restrictive  measures 
which  can  only  result  in  destroying  originality  and  initiative. 
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It  is  axiomatic  that  the  broadcaster’s  success  hinges  on  his  ability  to 
get  people  to  tune  to  his  station.  To  do  this,  he  must  offer  a  program 
schedule  which  appeals  to  the  listener  or  viewer.  Only  in  this  way  is  the 
advertiser  attracted  to  his  station.  There  is  no  doubt  that  the  average 
station  operation  has  to  be  viewed  this  way  from  the  dollar-and-cents 
point  of  view.  In  this  respect,  the  broadcaster  is  a  businessman  like  the 
theatre  owner  or  newspaper  publisher. 

But,  and  this  is  a  big  “but,”  the  law  demands  of  the  broadcaster  that 
his  operation  be  responsive  to  the  public  interests.  There  are  imposed 
certain  obligations  which  cannot  be  sidetracked  by,  or  subordinated  to, 
the  business  aspects.  It  is  a  task  which  requires  thought,  perseverance, 
and  considered  judgment. 

The  Commission  was  created  by  Congress  to  insure  that  the  obliga¬ 
tions  of  the  licensees  are  met.  The  Commission  is  required  by  law  to 
review  the  broadcaster’s  performance  at  least  every  three  years,  not  to 
determine  whether  he  has  made  a  profit,  but  to  see  whether  he  has 
faithfully  carried  out  his  obligations  to  operate  in  the  public  interest. 

What  are  some  of  these  obligations  specifically?  First,  of  course,  is 
the  obligation  to  determine  what  the  needs  of  his  public  are.  Requests 
for  time  by  local  groups  to  bring  matters  of  importance  to  the  attention 
of  the  community  are  certainly  indications  of  public  need.  The  broad¬ 
caster  is  charged  with  responding  sympathetically  to  such  requests  and 
to  make  available  a  reasonable  amount  of  broadcast  time  for  these  pur¬ 
poses.  I  fail  to  see  how  an  operation  can  be  in  the  interest  of  the  public 
when  such  requests  for  time  are  consistently  ignored  or  turned  down 
because  of  disruption  to  the  commercial  schedule. 

Second,  I  believe  further  that  the  broadcaster  has  the  affirmative 
duty  to  stimulate  the  community’s  use  of  his  station  as  an  outlet  for 
local  expression.  He  should  take  steps  to  alert  local  groups  and  organi¬ 
zations  that  his  station  stands  ready  to  make  its  facilities  available  and  to 
cooperate  with  them  in  the  broadcast  of  programs  dealing  with  com¬ 
munity  problems. 

Operation  in  the  public  interest  begins  to  crystallize  when  viewed  in 
this  light.  Where  an  effective  station  policy  is  established  in  this  regard, 
an  important  element  of  operation  in  the  public  interest  has  been 
delineated. 

In  summary,  the  public  can  be  assured  that  “fixed”  quiz  shows  are 
a  thing  of  the  past,  and  actions  are  in  process  which  will  prevent  their 
recurrence.  “Payola,”  or  as  it  is  more  technically  known  in  broadcasting, 
the  failure  to  announce  the  sponsorship  of  material  being  broadcast,  has 
been  symptomatic  of  a  certain  degree  of  laxity  of  licensee  responsibility. 
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There  is  reason  to  believe  that  the  exposure  of  this  practice  by  the 
Harris  Committee,  and  the  proposed  actions  now  under  way,  can  give 
the  public  assurance  that  it  will  no  longer  be  a  part  of  the  broadcasting 
scene. 

The  task  now  ahead  is  to  profit  by  experience  and  to  go  forward  in 
other  areas  to  make  the  broadcast  medium  all  that  it  is  capable  of, 
namely  —  a  vital  force  for  good  in  the  social,  cultural,  educational,  and 
political  life  of  the  nation. 
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The  Anomaly  in  Section  307(b)  of  the 
Communications  Act  of  1934 

Lewis  I.  Cohen  and  Roy  R.  Russo* 

“The  nature  of  the  radio  spectrum  is  such  that  the  number  of  broad¬ 
cast  stations  which  can  operate,  and  the  power  which  they  can  utilize, 
is  limited.”^  Any  meaningful  discussion  of  broadcasting  in  the  United 
States  requires  a  threshold  observation  that  there  is  a  greater  demand  for 
frequencies  than  there  are  frequencies  available.  Without  doubt,  this 
has  been  the  most  compelling  reason  that  any  type  of  governmental 
regulation  of  broadcasting  has  evolved  in  the  United  States. 

As  early  as  1931,  courts  were  stating  that  “The  purpose  of  .  .  . 
regulation  obviously  is  to  prevent  chaos.”^  Hence,  the  need  for  a 
regulatory  scheme.® 

One  of  the  explicit  purposes  of  the  Communications  Act  of  1934,  as 
amended,*  was  "...  to  make  available,  so  far  as  possible,  to  all  the  people 
of  the  United  States  a[n]  ...  efficient  .  .  .  radio  communication  service. 
.  .  This  statutory  directive  is  more  specifically  set  forth  in  Section 
307(b)  of  the  Act: 

“In  considering  applications  for  licenses,  and  modifications  and 
renewals  thereof,  when  and  insofar  as  there  is  demand  for  the  same, 
the  Commission  shall  make  such  distribution  of  licenses,  frequencies, 
hours  of  operation,  and  of  power  among  the  several  States  and 
communities  as  to  provide  a  fair,  efficient,  and  equitable  distribution 
of  radio  service  to  each  of  the  same.”® 

It  is  the  thesis  of  this  article  that  the  analysis  of  Commission  de¬ 
cisions  to  follow  will  demonstrate  an  incompatibility  in  the  statutory 
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language  “efficient  and  equitable”  within  the  context  of  a  particular 
proceeding  before  the  Commission.  As  a  concomitant,  an  attempt  will 
be  made  to  demonstrate  some  of  the  difficulties  which  the  Commission 
has  encountered  as  it  has  struggled  to  resolve  this  incompatibility. 
Finally,  this  article  will  seek  to  establish  that  the  Commission,  when  not 
faced  with  the  determination  of  a  proceeding,  gives  vigorous  support 
to  the  statutory  admonition  of  efficiency  in  allocation.  However,  when 
confronted  with  an  actual  proceeding,  the  Commission  is  prone  to  favor 
the  equitable  considerations  present  in  Section  307(b). 

Though  a  detailed  analysis  follows,  it  is  important  at  this  point  to 
understand  why  there  need  be  any  conflict  in  the  attempt  to  carry  out 
the  congressional  mandate.  The  word  “equitable”  is,  of  course,  a  familiar 
one  in  Anglo-American  law.  However,  within  the  context  of  Section 
307(b),  it  has  a  unique  meaning.  The  Commission  has  interpreted 
equitable  to  mean,  in  part,  that  it  is  desirable  that  each  distinct  and 
separate  community  have  a  local  radio  station.’  The  term  “efficient” 
has  been  defined  by  the  Commission  as  follows: 

“The  word  as  used  in  Section  307(b)  means  that  the  frequency 
be  used  so  as  to  provide  service  to  the  greatest  population  and  area 
possible,  and  that  it  be  allocated  with  appropriate  consideration 
being  given  to  the  interference  problems  involved  and  the  character 
of  and  existing  service  in  the  areas  to  be  served  in  order  to  produce 
the  maximum  service,  both  transmission  and  reception,  to  the  com¬ 
munities  and  States.”* 

The  difficulties  engendered  by  the  term  “efficient”  have  prompted  the 
Commission  to  state: 

“Whenever  two  or  more  radio  stations  operate  simultaneously 
on  the  same  or  closely  adjacent  frequency,  each  will  interfere  to 
some  extent  with  the  reception  of  the  other.  Depending  upon  many 
factors  but  principally  on  the  distance  between  the  stations,  the 
powers  radiated  and  the  time  of  operation,  the  interference  may  be 
so  slight  as  to  be  undetectable  or  may  be  so  severe  as  virtually  to 
destroy  the  entire  service  areas  of  all  the  stations.  The  fundamental 
judgment  which  must  be  made  by  the  Commission  in  formulating 
the  rules  governing  station  assignments  is  the  determination  of  the 
point  at  which  on  an  over-all  basis  the  resulting  interference  may 
become  so  severe  as  to  outweigh  the  advantages  to  be  gained  by 
assigning  additional  stations  to  the  available  frequencies.”® 

Thus,  in  attempting  to  allow  each  separate  and  distinct  community  to 
have  local  radio  expression,  it  is  likely  that  some  persons  to  whom 
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the  local  station  is  principally  broadcasting  will  not  be  able  to  receive 
the  service  due  to  interference  received  from  another  station. 

Pursuant  to  statutory  authority/®  the  Commission  has  promulgated 
rules  designed  to  implement  the  term  “efficient”  in  Section  307(b).  One 
such  rule  is  Section  3.28(c)/^  usually  referred  to  as  “The  Ten  Percent 
Rule.”  It  permits  assignment  to  a  station  of  an  available  frequency  upon 
a  proper  showing  that  a  need  therefor  exists,  despite  the  fact  that  the 
proposed  station  might  receive  objectionable  interference,  provided  that 
certain  requirements  are  met.  Requirements  relating  to  interference 
which  may  be  caused*^  and  with  respect  to  coverage  of  the  community  to 
be  served^^  are  not  pertinent  to  this  discussion.  This  article  is  primarily 
concerned  with  sub-paragraph  3  of  Section  3.28(c): 

“[Provided:]  (3)  the  interference  received  does  not  affect  more 
than  10  percent  of  the  population  of  the  proposed  station’s  normally 
protected  primary  service  area.^*  However,  in  the  event  that  the 
nighttime  interference  received  by  the  proposed  station  would  ex¬ 
ceed  this  amount,  then  an  assignment  may  be  made  if  the  proposed 
station  would  provide  either  a  standard  broadcast  nighttime  facility 
to  a  community  not  having  such  a  facility^®  or  if  25  percent  or  more 
of  the  nighttime  primary  service  area^®  of  the  proposed  station  is 
without  primary  nighttime  service.*^” 

The  stated  exceptions  relate  only  to  nighttime  interference  because  the 
engineering  considerations  existing  at  night  render  nighttime  service 
more  limited  in  coverage  than  daytime  service.  The  major  consideration 
in  this  respect  is  reception  of  so-called  “sky-wave  interference”  at  night. 
At  approximately  two  hours  before  sunset  ionization  begins  above  the 
atmosphere,  and  radio  signals  which  are  “lost”  during  the  day  bounce 
off  this  ionosphere  at  night  and  cause  destructive  interference  to  other 
stations  on  the  same  or  nearby  frequencies,  even  at  distant  points.  As 
the  Commission  recently  pointed  out: 

“The  differences  in  station  interference  between  daytime  and 
nighttime  operations  are  well  recognized.  .  .  .  Briefly  .  .  .  skywave 
service  and  interfering  signals  are  propagated  over  great  distances 
respectively,  at  night ...  as  distinguished  from  the  essential  absence 
thereof  during  most  daytime  hours  of  the  solar  diurnal  arc.  This 
fundamental  difference  in  natural  radio  conditions  is  an  appropriate 
consideration  in  carrying  out  the  provisions  of  the  Communications 
Act  which  provide  for  efficient,  fair,  and  equitable  distribution  of 
radio  service.”^® 
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This  natural  phenomenon  apparently  caused  the  Commission  to  conclude 
that  reception  of  interference  affecting  more  than  ten  percent  of  the 
population  within  a  station’s  normally  protected  nighttime  service  area 
would  be  too  common  to  constitute  a  bar  to  applications  which  are 
clearly  meritorious.  The  limitations  on  nighttime  service  are  recognized 
by  the  Commission  as  reflected  by  the  different  signal  strengths  at  which 
the  outer  limits  of  a  station’s  nighttime  service  are  defined  in  the  rules. 
Generally,  normally  protected  contours  are  much  smaller  at  night  than 
during  the  day.  Certain  “clear  channel”  stations,  however,  are  protected 
to  the  extent  that  no  other  station  may  be  assigned  to  the  same  channel 
(frequency)  for  nighttime  operation.^®  Substantively,  the  exceptions  em¬ 
body  two  of  the  foremost  aims  of  the  Commission  as  it  has  interpreted 
Section  307(b).  'These  aims  are  to  provide  transmission  and  reception 
service  to  all  of  the  people  of  the  United  States.^ 

'The  Ten  Percent  Rule  was  first  considered  by  the  Commission  on 
June  30,  1938,  in  the  context  of  a  hearing  held  pursuant  to  Section  303(f) 
of  the  Act  to  promulgate  rules  governing  standard  broadcast  stations. 
Subsequently,  the  precursor  of  the  present  rule  became  the  9th  para¬ 
graph  of  Section  1  of  the  Standards  of  Good  Engineering  Practice.^^ 
Subsequent  to  April  1,  1939,  and  prior  to  July  20,  1940,  the  Standards 
were  revised.  One  of  the  revisions  was  the  addition  of  a  sentence  to 
the  rule: 

“In  case  the  station  is  located  in  a  metropolitan  area,  the  inter¬ 
ference-free  contour  shall  include  90  percent  of  the  population  of  the 
metropolitan  area.” 

'The  present  language  was  adopted  in  a  1954  Report  and  Order.^^  In 
this  report,  the  Commission  attempted  to  rationalize  the  often  conflicting 
allocation  tools  of  “equitable”  and  “efficient.”  As  explained  above,  due 
to  skywave  interference,  a  station  receives  more  interference  at  night 
than  it  does  during  the  day.  The  nighttime  exceptions  to  the  rule  which 
had  developed  on  a  case-by-case  basis  under  the  standards  but  which 
were  incorporated  specifically  into  the  Rule  are  thought  to  be  examples 
of  the  traditional  equitable  principles  implicit  in  Section  307(b).  As  has 
been  noted  above,  the  Commission  has  striven  to  enable  each  separate 
and  distinct  community  to  have  a  local  radio  station  and  has  sought  to 
eliminate  so-called  “white  areas”^®  from  the  United  States. 

'The  Commission  restated  in  its  Report  and  Order  its  deference  to  the 
term  “efficiency”  in  the  following  language: 

“It  should  be  emphasized  here  that  the  Commission,  in  ad¬ 
ministering  this  section,  has  no  intention  of  pursuing  a  policy  which. 
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while  bringing  additional  service  to  particular  points,  would  result 

in  substantial  degradation  or  deterioration  of  existing  service.*^* 

Moreover,  it  was  stated  that  the  new  provision  was  to  be  taken  out  of 
the  Standards,  which  had  been  construed  to  be  “merely  a  general 
guide,”  and  was  to  become  “a  fixed,  certain  rule.”  The  Commission 
stated  that  waivers  of  the  rule  would  be  considered,^®  but  it  asserted 
that  as  with  any  other  rule,  waivers  would  be  granted  “only  in  unusual 
circumstances  in  which  it  is  clearly  demonstrated  that  the  public  interest 
requires  such  exceptional  action.”^® 

There  is  additional  evidence  that  in  the  abstract,  the  Commission 
subscribed  to  a  policy  favoring  “efficient”  over  “equitable.”  In  consider¬ 
ing  a  petition  to  stay  the  effectiveness  of  the  Ten  Percent  Rule,^  the 
Commission  held  that  this  “fixed,  certain  rule”  would  apply  to  then 
pending  applications.  In  the  same  proceeding,^®  the  Commission  ad¬ 
dressed  itself  to  the  argument  that  it  was  unfair  that  no  provision  had 
been  made  for  daytime  exceptions  to  the  rule.  That  argument  was  re¬ 
jected  because  “in  our  view,  no  .  .  .  exceptions  are  warranted  for  day¬ 
time  interference  in  excess  of  ten  percent.  .  .  Implicit  here  was  the 
inference  that  due  to  the  engineering  difficulties  inherent  in  nighttime 
service®®  such  service  would  be  favored.  Since  similar  considerations  do 
not  exist  with  respect  to  daytime  service,  the  Commission  appeared  to 
assume  that  there  would  be  no  need  to  deviate  from  the  efficient  alloca¬ 
tion  scheme  the  rule  was  designed  to  provide.®^ 

The  Ten  Percent  Rule  applies  only  to  standard  (AM)  broadcasting.®® 
In  television  broadcasting,  the  Commission  has  carried  out  the  Section 
307(b)  mandate  through  the  adoption  of  a  Table  of  Assignments,®®  in 
which  the  various  channels  are  assigned  to  selected  communities  through¬ 
out  the  United  States  and  its  territories.  This  allocation  scheme  was 
ordered  by  the  Commission  in  its  Sixth  Report  and  Order  released  in 
1952.®*  Similarly,  in  FM  broadcasting,  the  Commission  has  determined 
that  the  rationale  behind  the  Ten  Percent  Rule  need  not  apply.®®  The 
Commission  here  has  carried  out  the  Section  307(b)  mandate  through 
Section  3.313(c)  of  its  Rules,®®  which  prescribes  a  frequency  separation 
for  stations  operating  in  the  same  or  nearby  cities  or  in  the  same  metro¬ 
politan  district.  However,  that  rule  prescribes  that  a  shorter  separation 
may  be  utilized  provided  that  “an  equitable  and  efficient  distribution 
of  facilities”  is  affected.®^ 

Heretofore,  no  mention  has  been  made  of  court  decisions  involving 
the  Ten  Percent  Rule.  There  are  two  decisions®®  by  the  court  of  appeals 
which  are  relevant  in  terms  of  the  thesis  of  this  article.®®  These  deci- 
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sions  reflect  the  court’s  view  that  the  incompatibilities  between  “equi¬ 
table”  and  “efficient”  must,  in  each  instance,  be  determined  with  the 
“public  interest,  convenience  and  necessity”  as  the  guiding  criterion.  In 
Beaumont,  decided  prior  to  the  1954  Report  and  Order,  the  court  ap¬ 
provingly  restated  the  Commission’s  view  that  the  rule  was  “only  a  norm, 
not  a  hard  and  fast  rule.”*®  In  Interstate,  decided  in  1959,  the  court 
expressly  subscribed  to  the  above  quotation  and  cited  Beaumont  as  the 
source.  Apparently,  the  court  disregarded  the  language  in  the  Report 
and  Order  announcing  that  “the  rule  was  to  be  fixed  and  certain.”  Thus, 
it  appears  that  the  court  would  not  be  sympathetic  to  rigorous  adher¬ 
ence  to  an  allocation  philosophy  espousing  efficiency  at  the  expense  of 
equitable  considerations.  Perhaps  the  significance  of  these  two  decisions 
is  that  court  and  Commission  alike  are  responsive  to  equitable  considera¬ 
tions  when  a  choice  has  to  be  made  as  to  which  criterion  in  the  statutory 
mandate  will  be  favored. 

Soon  after  the  new  Ten  Percent  Rule  became  effective,  the  Com¬ 
mission  had  occasion  to  rule  that  it  would  apply  to  all  pending  applica¬ 
tions.**  In  Dorsey  Eugene  Neuman,*^  the  Commission  held  that  an 
application  which  had  been  on  file  while  the  rule  was  still  a  standard 
must  nevertheless  achieve  compliance  with  Section  3.28(c).  Again  the 
Commission  was  careful  to  note  that  waiver  of  the  rule  was  possible. 
The  Newman  proceeding  went  to  hearing  and  the  Commission  ultimately 
granted  waiver  of  the  rule.*®  Newman  proposed  to  provide  a  first  local 
transmission  service  to  Hartselle,  Alabama,**  an  equitable  consideration 
sufficiently  strong  to  outweigh  reception,  daytime,  of  15  percent  inter¬ 
ference.  Although  Section  3.28(c)  was  held  to  be  applicable  to  Newman, 
the  Commission  weighed  the  fact  that  the  application  had  been  filed 
prior  to  the  adoption  of  the  rule  in  favor  of  Newman’s  request  for  waiver. 

A  proposed  second  local  service  was  favored  in  Latrobe  Broad¬ 
casters,*^  despite  reception  of  almost  15  percent  interference.  The  Com¬ 
mission  has  consistently  sought  to  afford  each  sizeable  community  two 
or  more  local  transmission  facilities  with  the  hope  that  competition  would 
engender  fair  and  accurate  presentation  of  divergent  views.  This  “choice 
of  local  service”  principle  was  expressly  approved  by  the  Supreme  Court 
in  F.C.C.  V.  Allentown  Broadcasting  Corporation.*^  Once  again,  the  fact 
that  the  application  had  been  filed  prior  to  adoption  of  the  rule  was 
considered  favorably  by  the  Commission. 

What  may  be  the  last  of  the  “pending  application”  cases  was  decided 
recently.  In  Greenwich  Broadcasting  Corp.,*’’  an  application  which  had 
been  on  file  since  1947,*®  proposed  an  operation  which  would  receive 
interference  affecting  12.65  percent  of  the  population  within  the  ap- 
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plicant’s  proposed  normally  protected  daytime  contour.  The  Commission 
waived  the  Ten  Percent  Rule  because  the  application  had  been  filed 
before  the  rule  had  been  promulgated.  The  Greenwich  application  was 
denied,  however,  on  the  ground  that  the  need  for  the  proposed  service 
did  not  outweigh  the  need  for  existing  service  which  would  be  lost 
through  interference  caused  by  Greenwich.*® 

Detailed  discussion  of  other  cases  involving  “pending  applications”®® 
is  not  warranted,  since  this  “equity”  will  soon  be  extinct.  While  it  existed, 
however,  it  apparently  swayed  the  Commission  in  all  recorded  instances. 

It  has  been  previously-  noted  that  interference  conditions  are 
significantly  different  at  night  and  that  the  more  limited  service  at  night 
may  well  have  led  to  the  explicit  exceptions  relating  to  nighttime  service 
found  in  Section  3.28(c).®*  These  same  considerations,  while  not  ex¬ 
pressed,  have  undoubtedly  been  a  decisive  factor  in  the  Commission’s 
treatment  of  requests  for  waiver  of  the  Ten  Percent  Rule  with  respect 
to  nighttime  operation.  Examination  of  Commission  decisions  relating 
to  waiver  of  the  rule  reveals  that  when  the  deviation  from  the  ten 
percent  standard  occurs  at  night,  the  Commission  grants  waivers  more 
freely  than  when  the  violation  occurs  during  daytime  operation.®* 

Two  cases  involving  nighttime  interference  problems  are  worthy  of 
note.  In  E.  Weeks  McKinney-Smith^  decided  by  the  Commission  ^ter 
a  hearing  on  the  Ten  Percent  Rule  question,  the  proposed  operation  of  a 
Paducah,  Kentucky,  application  would  receive  interference  affecting  17.1 
percent  of  the  population  within  its  normally  protected  nighttime  con¬ 
tour.  Although  the  proposal  failed  to  comply  with  either  of  the  excep¬ 
tions  to  the  rule,  it  was  able  to  boast  of  furthering  objectives  similar  to 
those  contained  therein:  it  would  provide  a  first  primary  service  to  12.9 
percent  of  its  proposed  nighttime  primary  service  area,  and  it  would  also 
provide  a  “first  local  primary  service”®*  to  10,132  persons.  It  appears 
that  this  was  the  situa^on  the  Commission  contemplated  at  the  time  it 
stated  that  waivers  of  the  rule  would  be  granted  when  the  public  interest 
so  required.  This  decision  was  appealed  by  Interstate  Broadcasting 
Company,®®  licensee  of  Station  WQXR,  New  York  City,  which  would 
receive  a  small  amount  of  interference  from  the  proposed  Paducah 
operation.  Waiver  of  the  rule  was  expressly  affirmed  by  the  court  of 
appeals,  which,  as  noted  above,  continued  to  treat  the  rule  merely  as 
a  guide  despite  Interstate’s  reliance  on  the  strong  language  of  the  Report 
and  Order  in  which  the  rule  was  adopted  fai  1954.®®  In  Granite  State 
Broadcasting  Company,  Inc.  (WKBR),^’’  an  existing  station  proposed  an 
improvement  in  its  operation  which  would  engender  reception  of  19.9 
percent  interference  at  night.  The  Commission  held: 
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“This  section  of  the  rule,  then,  establishes  a  minimum  standard 
of  efficiency  of  operation  to  which  it  is  believed  applicants  should 
adhere,  and,  in  this  capacity,  is  one  of  the  tools  used  by  the  Commis¬ 
sion  in  providing  a  fair,  efficient,  and  equitable  distribution  of  radio 
facilities.  At  the  time  of  adoption,  it  was  recognized  that  waivers 
of  this  portion  of  the  rule  would  be  granted  where  it  was  demon¬ 
strated  that  the  public  interest  would  be  better  served  by  such 
action.  Waivers  are  determined  on  a  case-to-case  basis,  and,  in  each 
instance,  good  cause  must  be  shown  to  justify  deviation  from  the 
rule.  Generally,  the  Commission  is  less  strict  in  granting  waivers 
of  a  nighttime  violation  (as  is  the  case  here)  than  for  a  daytime 
operation.  The  proposal  herein  provides  a  very  substantial  night¬ 
time  increase  in  service  over  applicant’s  existing  operation,  and 
makes  it  possible  for  the  meritorious  service  of  this  station  to  be 
received  by  most  of  the  residents  of  Manchester.  No  objectionable 
interference  would  be  caused  to  existing  stations.  Under  these  cir¬ 
cumstances,  it  is  concluded  that  a  waiver  of  the  provisions  of  Section 
3.28(c)  of  the  rules  should  be  granted.”^® 

It  is  clear  from  the  foregoing  language  that  the  fear  of  existing  stations 
at  the  time  the  Ten  Percent  Rule  was  proposed  that  the  exceptions  were 
prejudicial  to  them®®  was  without  foundation,  for  the  Commission  had 
retained  the  device  of  waiver  to  encourage  improvement  of  meritorious 
operations. 

It  has  been  seen  how  the  Commission  has  responded  to  “intangible” 
equities  with  respect  to  cases  involving  pending  applications  or  night¬ 
time  interference  problems.  It  now  becomes  necessary  to  examine  the 
few  cases  in  which  waivers  were  requested  largely  on  the  basis  that  the 
proposed  operations  were  so  meritorious  as  to  compel  grant  despite  non- 
compliance  with  the  rule. 

In  1955,  Lawrenceville  Broadcasting  Company  sought  a  waiver  of 
the  Ten  Percent  Rule  before  hearing  on  the  grounds  that  the  infraction 
would  be  small  (17.1  percent)  and  the  applicant  proposed  a  first  local 
daytime  service.  At  that  time,  the  Commission  denied  the  request  for 
waiver,®®  stating  that  the  infraction,  whether  shght  or  substantial,  “is 
an  infraction  which  would  bring  about  the  very  result  which  the  rule 
is  designed  to  prevent,  degradation  of  the  standard  broadcast  band.”  As 
to  La wrenceville’s  contention  that  it  would  provide  a  first  local  trans¬ 
mission  facility  to  a  county  seat  of  6,328  persons,  the  Commission  refused 
to  accord  weight  to  such  a  proposal  without  a  hearing,  absent  other 
considerations  when  there  is  non-compliance  with  the  Commission  rules. 
The  Lawrenceville  application  was  designated  for  hearing  with  that  of 
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Southern  Indiana  Broadcasters,  Inc.,  and  after  hearing  the  Commission 
again  was  called  upon  to  consider  LawrenceviUe’s  request  for  waiver.®' 
Further  facts  had  been  developed  at  the  hearing  but  controlling  the 
Commission’s  grant  of  waiver  was  the  fact  that  Lawrenceville,  Illinois, 
would  receive  its  first  local  transmission  facility.  To  bolster  this  con¬ 
sideration,  the  Commission  noted  that  the  proposed  operation  would 
provide  Lawrenceville  with  its  third  reception  service;  that  it  would  be 
the  first  station  in  the  county;  and  that  two  sizeable  communities  would 
receive  their  second  primary  service  fom  the  Lawrenceville  operation. 
Just  as  the  Commission  employs  a  “choice  of  local  transmission  service,” 
so  does  it  also  endeavor  to  afford  each  community  with  a  “choice  of 
reception  service”  as  much  as  possible.  It  is  still  relatively  unclear  why 
the  Commission  required  a  hearing  on  the  Ten  Percent  Rule  question 
before  it  would  waive  the  Rule.  Perhaps  the  Commission  contemplated, 
justifiably,  that  enough  facts  would  be  elicited  at  the  hearing  to  con¬ 
clusively  demonstrate  the  urgent  need  for  a  new  service  in  Lawrenceville. 

In  1958,  the  Commission  had  before  it  two  applications  which  would 
require  waiver  of  the  Ten  Percent  Rule  with  respect  to  daytime  opera¬ 
tion.  Both  involved  proposals  for  new  stations  on  Long  Island,  New 
York;  each  would  receive  interference  mainly  because  of  a  large  salt 
water  path  between  the  island  and  the  mainland.  Lawrence  A.  Reilly 
proposed  a  first  local  transmission  facility  for  Bridgehampton,  but  would 
have  suffered  reception  of  15.4  percent  interference.  Huntington-Mon- 
tauk  would  provide  a  first  local  transmission  service  to  Deer  Park  but 
16  percent  of  the  population  within  its  proposed  normally  protected 
daytime  contour  would  fail  to  receive  service  due  to  reception  of  inter¬ 
ference.  The  Commission  thus  had  to  weigh  the  need  of  a  community 
for  a  first  local  service  against  the  inefficiency  of  the  proposed  operation. 
The  Commission  denied  a  waiver  in  both  instances,  concluding  implicitly 
in  Reilly  and  explicitly  in  Huntin^on-Montauk  that  there  was  not  a 
sufficient  showing  by  the  respective  applicants  of  the  need  for  a  trans¬ 
mission  service  of  the  cities  involved  which  would  entitle  them  to  the 
presumption  of  need  which  is  accorded,  under  Section  307(b),  to 
separate  and  distinct  communities  which  lack  local  transmission  service. 

The  above  cases  (Southern  Indiana,  Reilly,  and  Huntirigton-Montauk) 
seem  difficult  to  reconcile  at  first  blush.  Each  involved  an  application  for 
a  first  local  transmission  facility;  each  would  suffer  approximately  the 
same  amount  of  interference.  Yet  the  Commission  concluded  that  the 
equitable  considerations  in  Southern  Indiana  were  sufficient  to  outweigh 
the  inefficiency  of  the  proposed  operation.  Bridgehampton  and  Deer 
Park  were  so  small  that  a  rural  signal®^  was  sufficient  to  provide  adequate 
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service  to  them  under  the  Commission’s  Rules.  Lawrenceville,  on  the 
other  hand,  was  a  community  of  appreciable  size.  In  fact,  it  was  clear  in 
Huntington-Montauk  that  Deer  Park  was  not  chosen  as  a  community  in 
need  of  local  service  but  merely  as  a  convenient  site.  It  would  seem  that 
the  mere  fact  that  Lawrenceville,  Illinois,  was  a  county  seat  should  not 
be  a  sufficiently  distinguishing  feature  to  warrant  a  waiver  in  that  case 
and  refusal  in  the  others.  It  should  be  noted,  however,  that  the  Com¬ 
mission  could  presume,  as  it  did  in  Southern  Indiana,  that  a  county  seat 
would  be  a  principal  center  of  a  population  with  a  compelling  need  for 
an  outlet  for  local  and  area  expression.  It  would  have  been  unreasonable 
to  indulge  in  such  a  presumption  with  respect  to  the  small  communities 
on  Long  Island. 

This  article  has  treated  some  of  the  problems  which  have  faced  the 
Commission  in  its  attempt  to  rationalize  the  allocation  tools  expressed  in 
Section  307(b).  The  development  of  the  Ten  Percent  Rule  and  analysis 
of  Commission  proceedings  demonstrate  the  difficulty  in  implementing 
Section  307(b).  An  attempt  has  been  made  to  show  that,  in  large  part, 
the  incompatibiUty  in  the  congressional  mandate  has  caused  the  task  to 
be  an  onerous  one. 


*  Federal  Communications  Commission,  Report  on  Chain  Broadcasting,  Order 
No.  37,p.  47  (May  1941). 

‘Journal  Co.  v.  Federal  Radio  Commission,  48  F.2d  461,  463  (D.C.  Cir. 

1931). 

*The  first  systematic  attempt  to  govern  regulation  of  radio  was  entided  "An 
Act  To  require  apparatus  and  operators  for  radio-communication  on  certain  ocean 
steamers"  of  June  24,  1910,  36  Stat.  629.  SubsequenUy,  "An  Act  To  regulate  radio 
communication"  was  enacted  by  Congress,  37  Stat.  302  (1912).  The  precursor  of 
the  present  Communications  Act  was  the  Radio  Act  of  1927,  44  Stat.  1162.  The 
present  regulatory  scheme  is  embodied  in  the  Communications  Act  of  1934,  48  Stat. 
1068,  47  U.S.C.  §§151-609  (1958). 

*  Subsequently  referred  to  as  "the  Act" 

'  Section  1  of  the  Act;  see  also  F.C.C.  v.  Sanders  Brothers  Radio  Station,  309 
U.S.470.474  (1940). 

•Communications  Act  §307(b),  49  Stat.  1475  (1936),  47  U.S.C.  §307(b) 
(1958). 

‘WMAK,  Inc.,  11  F.C.C.  850  (1947).  The  case  also  appears  in  3  PncE  & 
Fischer  Radio  RECin-ATioN  694.  For  several  years,  no  official  reports  of  F.C.C. 
decisions  were  issued;  in  those  instances,  only  the  "Piee  &  Fiscsier  R.R."  citation 
will  be  given.  It  is  beyond  the  scope  of  this  article  to  consider  the  problems  en¬ 
gendered  by  the  use  of  the  terms  "separate  and  distinct.” 
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*  Grand  Haven  Broadcasting  Co,  et  al.,  14  F.C.C.  1351,  1361,  4  Pike  & 
Fischer  R.R.  1313,  1322b  (1950). 

•Amendment  of  Section  1  of  the  Standards  of  Good  Engineering  Practice 
Concerning  Standard  Broadcast  Stations,  10  Pike  &  Fischer  R.R.  1595,  1597  (1954). 

“The  Commission  may  .  .  .  make  such  rules  and  regulations  ...  as  may  be 
necessary  in  the  execution  of  its  functions.”  Section  4  (i)  of  the  Act. 

C.F.R.  §  3.28(c)  (Supp.  1957). 

“  Jd.  at  subd.  (1).  If  the  need  for  the  proposed  service  outweighs  the  need 
for  existing  service  which  would  be  lost  through  interference,  an  assignment  would 
be  permissible.  Cf.  47  C.F.R.  §  3.24(b)  (1954),  as  amended,  24  Fed.  Reg.  6257, 
6259  (1959).  Here  again,  interference  {i.e.,  less  than  maximum  efficiency)  will  not 
constitute  a  bar  to  grant  if  sufficient  “equitable”  considerations  (e.g.,  “need”)  are 
shown  to  exist. 

^*47  C.F.R.  3.28(c)  (2)  (Supp.  1957).  “Primary  service”  (see  note  16  infra) 
must  be  provided  to  the  community  to  be  served.  The  Commission  requires  different 
signal  strengths  to  provide  adequate  service  to  industrial,  urban,  and  rural  areas. 

*^"[E]ach  standard  radio  broadcasting  station  normally  enjoys  freedom  ob¬ 
jectionable  electrical  interference  up  to  a  point  where  its  broadcast  signal  is  of  a 
designated  strength.  The  imaginary  line  connecting  all  of  these  points  in  every 
direction  around  a  station  is  called  the  station’s  ‘normally  protected  contour’.” 
Beaumont  Broadcasting  Corp.  v.  F.C.C.,  202  F.2d  306,  309  (D.C.  Cir.  1952).  The 
area  within  this  “normally  protected  contour”  is  the  station’s  “normally  protected 
primary  service  area.” 

**’rhis  is  the  “first  local  transmission  facility”  principle  which  was  alluded  to 
at  page  2  supra  as  an  example  of  what  “equitable”  means  within  the  context  of 
Section  307(b) 

^•This  is  the  area  in  which  the  signal  is  free  from  objectionable  interference 
or  fading,  i.e.,  the  area  to  which  the  proposed  station  will  provide  quahty  service. 
Compare  “normally  protected  primary  service  area,”  note  14  supra. 

An  area  which  receives  no  primary  service  at  all  is  known  as  a  “white  area.” 
An  area  which  receives  only  one  primary  service  is  a  “gray  area.” 

In  the  Matter  of  Extended  Hours  for  Daytime  Operation,  27  F.C.C.  53,  55, 
18  Pike  &  Fischer  R.R.  1689,  1692  ( 1959). 

i»47C.F.R.  §  3.182(a)  (1)  (i)  (Supp.  1957). 

Section  1  of  the  Act;  see  p.  5  infra. 

4  Fed.  Reg.  2862,  2863  ( 1939):  “[A  station  may  be  assigned  to  an  available 
frequency  despite  reception  of  interference  within  its  normally  protected  contour] 
provided  that  no  objectionable  interference  will  be  caused  by  it  to  existing  stations, 
and  provided  further,  that  the  population  residing  in  the  areas  between  the  normally 
protected  contour  .  .  .  and  the  contour  to  which  objectionable  interference  will  be 
received,  does  not  exceed  approximately  10%  of  the  population  in  its  actual  primary 
service  area.” 

**  The  Commission,  in  a  notice  of  proposed  rule  making  released  on  May  15, 
1953,  proposed  to  amend  the  “rule.”  In  its  Report  and  Order,  19  Fed.  Reg.  5141,  10 
Pike  &  Fischer  R.R.  1595  (1954),  the  Commission  deleted  the  “rule”  from  the  exist¬ 
ing  Standards  of  Good  Engineering  Practice  and  amended  Section  3.28  of  the  Com¬ 
mission’s  Rules  to  incorporate  the  Ten  Percent  Rule. 

”  See  note  17  supra. 
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“  19  Fed.  Reg.  5141,  5142,  10  Pke  &  Fischer  R.R.  1595,  1598  (1954). 

“Section  1.15  of  the  Commission’s  Rules  states  that  any  rule  may  be  waived. 
In  United  States  v.  Storer  Broadcasting  Co.,  351  U.S.  192  (1956),  the  Court  held, 
inter  alia,  that  the  Commission  is  required  to  entertain  requests  for  waiver  of  any 
of  its  rules. 

“19  Fed.  Reg.  5141,  5143  n.4,  10  Pike  &  Fischer  R.R.  1595,  1600,  n.4, 
(1954). 

“  10  Pike  &  Fischer  R.R.  1600a  ( 1954). 

“/d.atl600e. 

”/d.atl600d. 

“  See  pp.  3-4  supra. 

“  In  a  similar  proceeding,  10  Pike  &  Fischer  R.R.  1600e  ( 1954 ),  the  Com¬ 
mission  held  that  the  rule  applied  to  applications  for  new  or  changed  facilities. 

““In  order  to  achieve  the  variation  in  electric  waves  necessary  to  reproduce 
sound  tones,  AM  (Amplitude  Modulation)  transmitters  vary  the  maximum  value 
(intensity)  of  the  waves;  FM  (Frequency  Modulation)  transmitters  vary  the  fre¬ 
quency.”  Easton  Publishing  Co.  v.  F.C.C.  175  F.2d  344,  349  (D.C.  Cir.  1949). 

“This  table  may  be  found  in  Section  3.606  of  the  Commission’s  Rules.  It  is 
frequently  amended  to  provide  needed  changes  and  additions. 

“  17  Fed.  Reg.  3905,  1  Pike  &  Fischer  R.R.  91:  599  ( 1952/. 

South  Bay  Broadcasting  Co.,  27  F.C.C.  80,  82,  18  Pike  &  Fischer  R.R.  133, 
140  (1959).  i 

“47  C.F.R.  §  3.313(c)  (Supp.  1957),  as  amended,  24  Fed.  Reg.  9475 
(1959). 

“  Prior  to  August  1958,  there  existed  a  revised  tentative  allocation  plan  for 
certain  FM  stations.  'This  plan  was  similar  to  the  television  allocation  plan  referred 
to  above.  However,  this  plan  was  abolished  in  August  1958.  23  Fed.  Reg.  6110,  1 
Pike  &  Fischer  R.R.  82:  649  ( 1958). 

“  Beaumont  Broadcasting  Corp.  v.  F.C.C.,  202  F.2d  306  ( D.C.  Cir.  1952 ) ; 
Interstate  Broadcasting  Company  v.  F.C.C.,  265  F.2d  598  ( D.C.  Cir.  1959). 

“  See  p.  1  supra. 

“  Beaumont  Broadcasting  Corp.  v.  F.C.C.,  202  F.2d  306,  310  ( 1952). 

As  noted  above,  p.  6  supra,  a  petition  for  stay  of  the  rule  with  respect  to 
pending  applications  had  been  denied.  10  Pike  &  Fischer  R.R.  1600a  (1954). 

«  11  Pike  &  Fischer  R.R.  977  ( 1955). 

“  12  Pike  &  Fischer  R.R.  211  ( 1956). 

Although  Hartselle’s  1950  U.S.  Census  population  was  only  3,429,  it  is 
located  at  the  center  of  Morgan  County,  population  52,924. 

“  12  Pike  &  Fischer  R.R.  296e,  301  ( 1955). 

“349  U.S.  358  (1955). 

«  27  F.C.C.  25,  16  Pike  &  Fischer  R.R.  460  ( 1959). 

“The  delay  in  acting  upon  this  application  was  the  result  of  “a  series  of 
entangling  procedural  developments.”  Ibid. 

“See  p.  3  supra  and  Section  3.24(b)  of  the  Commission’s  Rules,  47  C.F.R. 
§  3.24(b)  (1954),  as  amended,  24  Fed.  Reg.  6257,  6259  ( 1959). 

“Minnesota  Valley  Broadcasting  Company  (KTOE),  11  Pike  &  Fischer  R.R. 
159  (1955). 

“  See  pp.  3-4  supra. 
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Compare  Bimey  Imes,  Jr.  (WMOX)  et  al.,  27  F.C.C.  225,  17  Pdce  & 
Fischer  R.R.  419  ( 1959)  ( 11.1%  interference;  waiver  granted  after  hearing);  Capitol 
Broadcasting  Corp.  (WCAW),  25  F.C.C.  1422,  1423,  17  Poe  &  Fischer  R.R.  973 
(1958)  (29.9%  interference;  waiver  granted  after  hearing);  Palm  Springs  Broadcast¬ 
ing  Corporation  (KCMJ),  23  F.C.C.  19,  20,  15  Pike  &  Fischer  R.R.  412  (1957) 
(57.7%  interference;  waiver  granted  after  hearing);  Sarasota  Broadcasting  Co. 
(WKXY),  23  F.C.C.  755,  14  Pike  &  Fischer  R.R.  624  (1957)  (20.3%  interference; 
waiver  granted  after  hearing  subsequent  to  refusal  before  hearing  in  1955,  11  Pike  & 
Fischer  R.R.  980);  Radio  Herkimer,  13  Pike  &  Fischer  R.R.  1206,  1222  (1956) 
(12%  interference;  waiver  granted  after  hearing)  with  Northwest  Broadcasters,  Inc., 
16  Pike  &  Fischer  R.R.  61  (1957)  (15.6%  interference;  waiver  denied  by  examiner 
without  appeal  to  Commission). 

“22  F.C.C.  211,  13  PiKE'&  Fischer  R.R.  477,  affd  sub  nom.  Interstate 
Broadcasting  Co.,  Inc.  v.  F.C.C.,  265  F.2d  598  (D.C.  Cir.  1959). 

“  This  is  not  “local  transmission”  ( Paducah  had  two  local  stations  at  the  time 
of  hearing)  but  “local  service”  in  the  sense  that  service  would  be  received  from  a 
nearby  station  as  opposed  to  service  from  a  distant  point. 

“  Interstate  Broadcasting  Co.,  Inc.  v.  F.C.C.,  265  F.2d  598  (D.C.  Cir.  1959). 

“  See  p.  6  supra. 

“  27  F.C.C.  197, 17  Pike  &  Fischer  R.R.  817  ( 1959). 

“/d.  at  198,  17  Pike  &  Fischer  R.R.  at  828-829.  This  language  is  substan¬ 
tially  taken  from  the  Commission's  decision  in  Lawrence  A.  Reilly  et  al.,  24  F.C.C. 
257, 14  Pike  &  Fischer  R.R.  985  ( 1958). 

“  Existing  stations  had  complained  that  improvement  of  their  operations  would 
seldom  cover  a  25  percent  greater  area,  and  that  they  would  be  prejudiced  in  that 
it  would  be  their  own  operations  which  would  be  providing  local  transmission  service 
and/or  covering  “white  areas.” 

Lawrenceville  Broadcasting  Co.,  12  Pike  &  Fischer  R.R.  438  (1955). 

“  Southern  Indiana  Broadcasters,  Inc.,  24  F.C.C.  521,  15  Pike  &  Fischer  R.R. 
349  (1957). 

“Lawrence  A.  Reilly,  24  F.C.C.  257,  14  Pike  &  Fischer  R.R.  985  (1958); 
Huntington-Montauk  Broadcasting  Co.,  Inc.  (WGSM),  25  F.C.C.  1309,  16  Pike  & 
Fischer  R.R.  173  (1958). 

“  See  note  13  supra. 
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Recent  Articles  in  Legal  Periodicals 


Administrative  Procedure 

‘Tublic  Information  and  Rule  Making  Provisions  of  the  Administra¬ 
tive  Procedure  Act  of  1946”  are  discussed  in  an  article  by  Gerald  L. 
Hutton  in  the  Temple  Law  Quarterly.^  The  article  is  a  rather  general 
discussion  of  the  subject. 

The  development  of  “shortened  procedure”  in  American  adminis¬ 
trative  law  is  discussed  in  an  article  by  Peter  Woll,  a  political  science 
instructor  at  U.C.L.A.,  appearing  in  the  Cornell  Law  Quarterly.^  The 
article  discusses  mainly  the  practice  before  the  I.C.C.,  C.A.B.,  and 
S.E.C.  Some  reference  is  made  to  the  former  pre-hearing  procedures  of 
the  F.C.C.,  but  the  discussion  is  hopelessly  out  of  date;  comments  are 
cited  which  were  made  in  1953  and  1954,  but  there  is  no  indication  as 


1 33  Temple  L.Q.  58  (Fall,  1959). 
2  45  Ck)meU  L.Q.  58  (Fall,  1959). 
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to  how  the  procedure  worked,  or  whether  it  worked  at  all,  and  the  author 
apparently  does  not  know  that  the  former  §1.841  procedure  has  been 
abandoned.  In  fact,  although  the  article  was  published  in  1959,  citations 
to  F.C.C.  rules  are  to  the  old  provisions,  which  were  superseded  in 
February,  1958,  by  the  present  rules. 

Defamation  by  Radio  and  Television 

The  subject  of  defamation  by  broadcast  media  is  discussed  once 
again,  this  time  with  particular  reference  to  Texas  law,  in  a  comment  by 
James  C.  Brough  in  the  South  Texas  Law  Journal.^ 

Licensing 

The  subject  of  “Broadcast  Regulation  and  Intermedium  Competi¬ 
tion”  is  treated  by  Harvey  J.  Levin,  a  professor  of  economics,  in  the 
Virginia  Law  Review.^  The  article  deals  in  an  interesting  way  with 
some  of  the  problems  of  cross  channel  ownership,  intermedium  competi¬ 
tion,  diversification  of  ownership  and  control,  etc.  Suggestions  are  made 
for  some  changes  in  Commission  procedure,  particularly  a  greater  re¬ 
liance  on  rule  making  than  on  adjudication. 

In  an  article  entitled  simply  “The  Federal  Communications  Com¬ 
mission”  in  the  Journal  of  Law  and  Economics,®  Prof.  R.  H.  Coase  of  the 
University  of  Virginia  vigorously  attacks  the  idea  that  federal  regulation 
of  the  use  of  the  radio  spectrum  is  required  because  of  the  comparative 
scarcity  of  frequencies.  In  Prof.  Coase  s  view,  this  theory  is  untenable; 
the  allocation  of  resources  should  be  determined  by  the  forces  of  the 
market  rather  than  as  a  result  of  government  decisions,  and  use  of  radio 
frequencies  should  be  governed,  not  by  Commission  fiat  but  by  what 
the  various  interests  involved  —  private  and  governmental  alike  —  can 
and  will  pay  for  their  use.  Problems  of  co-channel  and  adjacent  channel 
interference  could  be  solved  in  the  same  way.  The  idea  of  “no  private 
property  in  the  ether”  has  no  particular  merit,  and  in  any  event  is  irrele¬ 
vant.  The  view  that  there  should  be  government  regulation  of  broad¬ 
casting  because  of  its  unique  or  important  cultural  role  is  also  rejected 
out  of  hand. 

3  4  So.Tex.L.J.  253  (Summer,  1959). 

*  45  Va.L.Rev.  1104  ( 1959). 

3  2  J.  Law  &  Econ.  1  (October,  1959). 
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Political  Broadcasts 

The  1959  amendment  to  Section  315  of  the  Communications  Act  is 
discussed  in  a  three-page  note  in  the  Harvard  Law  Review.®  Some  of 
the  problems  which  the  Commission  will  face  in  applying  the  amend¬ 
ment  are  treated,  e.g.,  the  meaning  of  “bona  fide,”  the  necessity  for 
inquiring  into  motive,  what  is  a  “news  interview,”  and  whether  a 
political  speech  can  be  a  bona  fide  news  event. 

State  Regulation  of  Broadcasting 

Problems  of  state  regulation  of  radio  and  television  broadcasting 
are  treated  in  an  excellent  Note  in  the  Harvard  Law  Review.^  After 
discussing  the  general  problem  of  federal  preemption  and  the  effect  of 
the  commerce  clause,  the  Note  takes  up  specific  problems  such  as  control 
of  program  content,  restrictions  on  advertising,  regulation  of  antenna 
towers,  defamation,  and  the  right  of  privacy,  including  conflict  of  laws 
problems,  performers’  rights,  contracts,  and  taxation. 

8  73  Harv.L.Rev.  794  (February,  1960). 

7 73  Harv.L.Rev.  386  (December,  1959). 
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Recent  Court  and  Agency  Decisions 


Corporations  —  Liability  of  Stockholders  of  Licensee  to  Equipment 
Supplier  (Graybar  Electric  Co./  Inc.  v.  Doley,  273  F.  2d  284  (C.A.  4th/ 
1959)). 

Stockholders  of  an  applicant  for  a  UHF  construction  permit  agreed 
among  themselves  that  upon  demand  by  the  Board  of  Directors  of  the 
corporation,  they  would  make  advances  by  way  of  loans  to  the  corpora¬ 
tion  if  necessary  for  construction  and  operation  of  the  station.  The  agree¬ 
ment  was  attached  to  the  application  as  part  of  the  financial  showing. 
An  equipment  supplier,  who  had  been  unable  to  recover  its  entire  claim 
from  the  corporation  because  of  its  bankruptcy,  sued  the  stockholders  on 
the  theory  that  the  agreement  was  a  contract  for  the  benefit  of  the 
equipment  company  within  the  meaning  of  a  Virginia  statute  allowing 
a  third-party  beneficiary  to  sue.  The  court  did  not  agree.  The  contract 
was  not  made  for  the  benefit  of  the  equipment  manufacturer.  The  fact 
that  it  was  filed  with  the  Commission  did  not  make  it  such.  Section  319 
of  the  Communications  Act,  requiring  applicants  to  furnish  information 
to  the  Commission,  is  for  the  protection  of  the  public  interest.  The 
Commission  is  not  running  a  “credit  bureau.” 


Labor  Relations  —  Secondary  Boycotts  (American  Federation  of 
Television  and  Radio  ArtistS/  AFL-CIO/  125  N.L.R.B./  No.  85  (De¬ 
cember,  1959)). 

This  case  arose  out  of  a  strike  of  staff  announcers  at  WCKY,  Cin¬ 
cinnati,  called  by  AFTRA  in  1957.  In  connection  with  the  strike,  the 
national  union  sent  an  order  to  all  of  its  members  requiring  them  to  have 
the  producer  of  each  transcription  fill  out  a  report  or  questionnaire  stat¬ 
ing  whether  or  not  the  transcription  was  intended  for  use  on  WCKY. 
The  order  was  said  to  be  for  the  purpose  of  compiling  information,  but 
the  local  union  interpreted  it,  in  a  letter  to  its  members,  as  prohibiting 
AFTRA  members  from  making  any  transcriptions  without  assurance  that 
they  would  not  be  used  on  WCKY,  and  the  national  did  not  take  any 
steps  to  correct  this  interpretation  until  after  an  N.L.R.B.  complaint  had 
been  issued  and  an  injunction  action  commenced.  Overruling  its  trial 
examiner,  the  Board  found  that  the  national  union’s  order  amounted  to 
a  secondary  boycott  in  violation  of  Section  8(b)(4)(A)  of  the  Act.  The 
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purpose  of  the  order  was  not  merely  to  compile  information  but  was 
intended  to  act  as  a  signal  or  invitation  to  all  AFTRA  members  to  refuse 
to  make  transcriptions  intended  for  use  over  WCKY.  Inducement  or 
encouragement  or  strike  action  is  prohibited  if  addressed  to  employees 
of  employers  other  than  the  primary  employer  (here,  WCKY),  and  the 
national’s  order  was  so  addressed;  AFTRA  members  are  employees  of 
producers  and  not  independent  contractors,  even  though  they  may  not 
have  been  employed  by  any  specific  employer  at  the  moment. 

“The  controlling  consideration,  in  our  view,  is  that  the  National’s 
members  in  essence  formed  virtually  the  exclusive  source  of  employees 
available  to  employers  who  produced  transcriptions;  and  the  National,  by 
a  continuing  appeal  to  its  members,  encouraged  them  not  to  do  such 
work  when  the  transcriptions  were  intended  for  use  over  WCKY.  We 
think  this  is  the  very  type  of  so-called  secondary  boycott  which  the 
Congress  intended  to  prohibit.” 

Members  Bean  and  Fanning  dissented.  Member  Bean  felt  that  the 
free-lance  artists  were  independent  contractors  and  not  employees  on 
the  facts  of  the  case,  but  stated  that  if  they  were  employees,  they  were 
not  employees  of  any  particular  employer  at  the  time  involved,  so  that 
Section  8(b)(4)(A)  could  not  apply.  He  disagreed,  also,  as  to  the  manda¬ 
tory  nature  of  the  national’s  order.  In  any  event,  he  felt  that  the  Union 
had  a  right  to  urge  employees  to  refuse  to  broadcast  over  WCKY  by 
transcription.  Member  Fanning  concurred  with  the  majority’s  finding 
that  there  was  “inducement”  to  boycott  WCKY,  but  he  could  not  agree 
that  the  AFTRA  members  were  “employees”  within  the  statute. 


Property  Rights  — Call  Letters  (Radio  Station  KTLN,  Inc.  v.  Steffen, 
P.  2d  (Colo.,  1959)). 

Plaintiff  for  a  number  of  years  appeared  on  a  radio  program  broad¬ 
cast  over  station  KTLN,  using  the  name  “Kaytee  Ellen.”  After  her  dis¬ 
charge,  the  station  hired  a  new  performer  who  used  the  same  name  in 
her  broadcasts.  Plaintiff  sued  and  recovered  damages  as  well  as  an  in¬ 
junction  against  use  of  the  name  by  any  of  the  defendants.  The  Colorado 
Supreme  Court  reversed.  The  station  had  a  vested  and  valuable  property 
interest  in  its  trade-name,  K'TLN,  and  plaintiff  could  not  have  any 
separate  and  severable  property  interest  in  the  aurally  indistinguishable 
“Kaytee  Ellen.” 
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Radio  Stations  —  Transfers  —  "Media  Brokers"  (Hughes  v.  Chapman^ 
272  F.  2d  193  (C.A.  5th,  1959)). 

A  “media  broker”  may  collect  a  commission  for  negotiating  the  sale 
of  a  radio  station  located  in  Florida  even  though  he  is  not  a  licensed 
real  estate  broker  in  that  state.  The  transfer  of  the  lease  of  the  station 
site  was  only  incidental  to  the  transfer  of  the  station  license  and  the 
commission  was  agreed  to  be  paid  for  the  transfer  of  the  license,  not  the 
lease. 


Taxation  —  Community  Antenna  Television  Systems  —  Sales  Tax  on 
Sales  of  "Tangible  Personal  Property"  (Opinion  of  the  Attorney 
General  of  Wyoming,  No.  17,  June  4,  1959). 

In  1954  the  Attorney  General  ruled  that  monthly  charges  of  com¬ 
munity  antenna  television  systems  were  subject  to  sales  tax  as  being  sales 
by  a  pubhc  utility.  Subsequently,  however,  a  Wyoming  court  held  that 
CATV  systems  were  not  public  utilities.  In  the  present  opinion  the 
question  was  raised  whether  such  charges  were  subject  to  sales  tax  as 
sales  of  “tangible  personal  property,”  which  the  statute  defines  as  “per¬ 
sonal  property  which  may  be  seen,  weighed,  measured,  felt,  touched,  or 
is  in  any  other  manner  perceptible  to  the  senses.”  The  Attorney  General 
stated  that  under  a  literal  interpretation  of  the  statutory  language,  CATV 
transmission  would  be  taxable,  but  that  under  decisions  of  the  Wyoming 
Supreme  Court  it  is  not  regarded  as  a  sale  of  tangible  personal  property. 


Taxation  —  Functional  Music  Service  —  Excise  Taxes  (Hampton  Roads 
Industrial  Electronics  Corp.  v.  United  States,  178  F.  Supp.  474  (Court 
of  Claims,  1959)). 

The  question  in  this  case  was  whether  amounts  paid  by  commercial 
subscribers  for  a  background  music  service  provided  by  an  FM  station 
operating  on  a  multiplex  basis  were  subject  to  an  excise  tax  on  “wire  and 
equipment  service.”  The  Court  of  Claims  ruled  in  favor  of  the  taxpayer. 
When  Congress  used  the  term  “wire  and  equipment  service,”  it  did  not 
mean  to  include  radio,  which  is  “wireless.”  While  some  wire  transmission 
was  involved,  the  service  was  nevertheless  provided  by  radio.  Statutory 
references  to  “similar  services”  cannot  bring  this  service  within  the  scope 
of  the  tax,  since  a  radio  service  is  not  “similar”  to  a  wire  communication 
service  for  this  purpose. 
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Taxation  —  Income  Tax  —  Depreciation  (KWTX  Broadcasting  Co.,  Inc. 
V.  Commissioner  of  Internal  Revenue,  272  F.  2d  406  (C.A.  5th, 
1959)). 

The  Court  of  Appeals  in  a  three-paragraph  opinion  here  affirms  the 
holding  of  the  Tax  Court  that  the  initial  outlay  made  by  a  licensee  of 
a  television  station  in  obtaining  its  construction  permit  and  license  can¬ 
not  be  depreciated  over  the  life  of  the  license  for  tax  purposes.  It  cannot 
be  said  that  the  license  of  a  television  station  is  “known  from  experience 
or  other  factors  to  be  of  use  in  the  business  ...  for  only  a  limited  period.” 
The  court  notes  in  a  footnote  that  “The  Commission  has  never  refused 
to  grant  a  renewal  of  a  license  once  it  has  been  granted,”  although  from 
the  context  this  remark  appears  to  be  limited  to  television  licenses. 


Taxation  —  State  Use  Tax  on  Transmitting  Equipment  (Tri-City 
Broadcasting  Co.  v.  Bowers,  169  Ohio  St.  126,  158  N.E.  2d  203 
(1959)). 

In  this  case  the  Ohio  court  held  that  transmitting  equipment  pur¬ 
chased  in  interstate  commerce,  shipped  from  New  Jersey  to  a  point  in 
Ohio  where  a  television  station  transmitter  was  being  constructed,  and 
installed  therein  within  one  to  three  days  after  arrival  at  the  site  was 
subject  to  the  Ohio  use  tax.  The  contention  that  the  tax  placed  an  un¬ 
constitutional  burden  on  interstate  commerce  in  violation  of  the  com¬ 
merce  clause  of  the  Constitution  was  rejected.  The  court  said  that  the 
tax  was  imposed  on  all  property  purchased  for  storage,  use,  or  consump¬ 
tion  in  Ohio  at  a  time  when  the  property  had  come  to  rest  within  the 
state,  and  was  nondiscriminatory.  The  Supreme  Court  dismissed  an 
appeal  for  want  of  a  substantial  federal  question,  361  U.S.  97. 


Telephone  Companies  — Interconnection  with  Private  Communica¬ 
tions  Systems  (Southern  Bell  Telephone  &  Telegraph  Co.,  North 
Carolina  Utilities  Commission,  Docket  No.  P-55,  Sub.  239  (Novem¬ 
ber  23,  1959)). 

For  35  years  the  Southern  Railway  Company  had  a  contract  with 
Southern  Bell  under  which  the  Railway’s  private  telephone  circuits 
were  interconnected  with  Bell’s  lines  for  toll  and  exchange  service.  In 
1959  Bell  cancelled  this  contract  and  filed  a  revised  tariff  providing  for 
interconnection  of  existing  wire  circuits  but  restricting  interconnection 
of  microwave  circuits  into  the  exchange  and  toll  network  except  in 
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cases  of  emergency  involving  danger  to  life  and  property.  The  tariff 
also  provided  that  existing  connections  could  be  rearranged  or  replaced 
with  other  wire-type  circuits  or  with  microwave,  but  that  not  more  than 
50%  of  the  length  of  the  circuit  could  be  replaced  with  microwave.  The 
Railway  protested  the  new  tariff  but  the  Commission  found  that  the 
tariff  was  too  favorable  to  the  Railway  to  the  extent  that  it  allowed 
unlimited  interconnection  privileges  in  certain  circumstances,  a  privilege 
not  accorded  other  right-of-way  companies.  The  Commission  pointed 
out  that  the  historical  basis  for  treating  railroads  differently  from  other 
utilities  no  longer  existed;  while  railroads  were  the  only  ones  operating 
their  own  communication  facilities  35  years  ago,  today  pipelines  and 
power  companies  also  maintain  extensive  microwave  facilities,  and  to 
grant  the  Railway  interconnection  privileges  denied  to  other  microwave 
users  would  be  discriminatory.  All  right-of-way  companies  should  be 
placed  on  the  same  footing  in  the  future  use  of  technological  develop¬ 
ments  in  communication,  and  the  Railway  has  no  vested  rights  and  can¬ 
not  claim  equitable  estoppel.  Emergency  interconnection  should,  how¬ 
ever,  be  allowed.  The  tariff  provision  which  would  require  termination 
of  existing  interconnection  privileges  when  microwave  facilities  comprise 
more  than  50%  of  the  circuits,  the  Commission  found,  was  unreasonable 
in  that  it  would  result  in  an  unwarranted  retardation  of  development  and 
use  of  microwave. 

Commissioner  Long  dissented.  While  he  was  not  particularly 
sympathetic  with  Bell’s  position,  he  felt  that  the  Railway  was  entitled 
to  different  treatment  from  other  right-of-way  companies.  His  position 
was  that  the  Railway  should  be  allowed  unlimited  interconnection  privi¬ 
leges  for  railroad  business.  Commissioner  Noah  concurred  in  the  dissent. 

Effectiveness  of  the  order  has  been  stayed  pending  action  on 
petitions  for  reconsideration. 
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Notes 

Canadian  Television  Regulations 

New  regulations  dealing  with  television  in  Canada  were  issued  in 
November,  1959,  by  the  Board  of  Broadcast  Governors,  to  become  effec¬ 
tive  July  1,  1960.  The  regulations  deal  quite  extensively  with  program¬ 
ming  of  both  private  stations  and  networks  and  Canadian  Broadcasting 
Corporation  stations. 

In  addition  to  the  usual  prohibitions  against  broadcasts  of  “anything 
contrary  to  law,”  obscenity,  indecency,  and  profanity,  the  regulations 
also  prohibit  broadcasting  of  “any  abusive  comment  or  abusive  pictorial 
representation  on  [sic]  any  race,  religion  or  creed,”  “any  false  or  mis¬ 
leading  news,”  or  any  program  involving  a  lottery,  gift  enterprise  or 
similar  scheme  in  which  the  contestant  pays  “any  sum  of  money”  in  order 
to  be  eligible  for  a  prize.  “Fixed”  quiz  contests  are  expressly  banned. 
Birth-control  and  venereal  disease  programs  must  be  given  prior  approval 
of  a  representative  of  the  Board.  Advertising  content  in  the  body  of  a 
news  broadcast  is  prohibited.  Appeals  for  donations  or  subscriptions, 
other  than  those  on  behalf  of  certain  defined  bodies  (churches,  charitable 
institutions  or  organizations,  universities  and  musical  or  artistic  organiza¬ 
tions)  must  have  prior  Board  approval.  Broadcasting  is  not  allowed  be¬ 
tween  6  a.m.  and  noon  unless  the  station  has  first  submitted  an  outline 
of  its  proposed  programming  for  the  period  and  satisfied  the  Board  that 
it  has  facilities  and  resources  to  program  effectively  during  the  morning 
hours.  (This  particular  restriction  went  into  effect  November  15,  1959.) 

Stations  and  networks  must  devote,  on  the  average,  55%  of  their 
time  to  programs  that  are  “basically  Canadian  in  content  and  charac¬ 
ter.”  (This  percentage  restriction  does  not  go  into  effect  until  April  1, 
1961,  and  the  minimum  is  45%  for  the  first  year.)  The  term  “basically 
Canadian”  is  defined  in  some  detail.  American-made  programs  are  ex¬ 
cluded  from  the  definition  unless  they  fall  within  the  category  of  “broad¬ 
casts  of  events  occurring  outside  Canada  in  which  Canadians  are  par¬ 
ticipating,”  or  “broadcasts  of  programs  featuring  special  events  outside 
Canada  and  of  general  interest  to  Canadians.”  The  Board,  after  hearing, 
may  require  a  licensee  to  enter  into  program  contracts  with  other  parties 
subject  to  fair  and  equitable  conditions  to  be  prescribed  by  the  Board. 

Stations  are  required  to  allocate  time  for  broadcasting  of  programs, 
advertisements  or  announcements  of  a  partisan  political  character  on  an 
equitable  basis  to  all  parties  and  rival  candidates.  The  Board  will  issue 
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directions  as  to  the  proportion  of  time  which  may  be  devoted  to  political 
broadcasts  and  the  assignment  of  time  to  political  parties  and  rival 
candidates. 

Advertising  content  is  strictly  limited  in  time,  from  1  minute  and  15 
seconds  advertising  on  a  5-minute  program  to  7  minutes  on  a  one-hour 
program.  Paid  spot  announcements  are  limited  to  five  in  number  or 
four  minutes  in  total  time  during  a  15-minute  period,  but  this  may  be 
averaged  over  an  hour.  Restrictions  are  placed  on  advertising  of  insur¬ 
ance,  securities,  etc.,  and  any  advertisement  “of  an  offensive  or  objec¬ 
tionable  nature”  may  be  required  to  be  modified.  Advertisements  of 
spirituous  liquor,  beer,  or  wine,  or  programs  sponsored  by  manufacturers 
or  sellers  of  such  beverages  may  not  be  broadcast  except  that  beer  and 
wine  producers  may  sponsor  programs  in  provinces  where  beer  and 
wine  advertising  is  permitted,  subject  to  narrow  restrictions. 

Interconnection  between  Canadian  stations  or  networks,  and  United 
States  stations  or  networks,  is  subject  to  control  by  the  Board. 

No  action  was  taken  by  the  Board  on  reservation  of  VHF  or  UHF 
channels  for  educational  television.  VHF  channels  are  in  short  supply 
in  Canada,  even  though  the  Board’s  policy  is  to  license  not  more  than  two 
stations  in  a  metropolitan  area  (or  possibly  three,  where  a  French- 
language  station  is  involved).  No  definite  proposals  for  educational 
television  have  been  advanced,  and  the  Board  suggested  that  use  of 
commercial  stations  for  educational  broadcasts  would  be  the  best  solu¬ 
tion.  It  will  make  a  later  announcement  on  reservation  of  UHF  channels 
for  education. 

No  licenses  to  broadcast  in  color  are  being  issued  at  this  time  but 
the  Board  feels  that  new  applicants  should  make  provision  for  color 
facilities. 

Copyright  Law  Revision  Studies 

The  Copyright  Office  in  recent  years  has  undertaken  a  series  of 
studies  looking  toward  a  general  revision  of  the  Copyright  Law.  These 
studies  are  to  be  printed  in  a  series  of  Senate  Committee  Prints  which 
will  be  available  from  the  Superintendent  of  Documents  at  a  small  price 
per  print.  The  first  Committee  Print  will  include  a  history  of  Copyright 
Law  revision  1901-1954;  a  study  of  “Size  of  the  Copyright  Industries”; 
a  study  dealing  with  the  meaning  of  “writings”  in  the  copyright  clause  of 
the  Constitution,  and  an  article  by  William  S.  Strauss  on  “The  Moral 
Right  of  the  Author.”  Some  24  additional  studies  will  appear  in  later 
prints,  as  well  as  a  number  of  further  studies  not  yet  completed. 
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BAR  ASSOCIATION  SECTION 


Amendment  of  By-Laws 

The  following  amendments  to  the  By-Laws  of  the  Association  were 
adopted  at  the  Annual  Meeting  of  January  8,  1960: 

1.  Amend  Section  1,  Article  V,  by  adding  at  the  end  thereof  the 
following: 

“Committee  on  Unauthorized  Practice” 

2.  Add  a  new  section  to  Article  V  (to  follow  the  last  numbered 
section  setting  forth  the  duties  and  responsibilities  of  existing 
standing  committees,  with  appropriate  re-numbering  of  subse¬ 
quent  sections)  as  follows: 

“The  Committee  on  Unauthorized  Practice  shall  keep  itself  and  the 
Association  informed  with  respect  to  the  unauthorized  practice  of  law  in 
any  form  before  the  Commission  or  any  branch  thereof.  The  Committee 
shall  seek  the  elimination  of  such  unauthorized  practice  by  such  action 
and  methods  as  may  be  appropriate  for  that  purpose.” 

3.  Delete  the  first  two  sentences  of  Section  4,  Article  V,  and  substi¬ 
tute  the  following  therefor: 

“The  Committee  on  Nominations  shall  select  and  recommend  candidates 
for  the  elective  offices  to  be  filled  at  the  annual  meeting.  It  shall  meet 
not  later  than  40  days  before  the  convening  of  the  annual  meeting  and 
shall  prepare  its  report  and  submit  it  to  the  Secretary  so  that  he  may 
furnish  all  members  of  the  Association  with  a  copy  thereof  at  least  30 
days  before  the  annual  meeting.” 


Report  of  the  Delegate  to  the  House  of  Delegates  of  the 
American  Bar  Association 

There  were  two  meetings  of  the  House  of  Delegates  of  the  American 
Bar  Association  during  the  year  1959.  The  mid-year  meeting  was  held 
in  February  in  Chicago,  Illinois,  and  the  Annual  Meeting  was  held  in 
August  in  Miami  Beach,  Florida.  I  attended  both  meetings  as  the 
delegate  of  the  Federal  Communications  Bar  Association. 

In  my  report  on  1958  activities  of  the  House  of  Delegates,  I  refrained 
from  going  into  detail  with  respect  to  the  many  items  considered  and 
disposed  of  by  the  House  because  most  of  the  members  of  this  Associa- 
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tion  are  members  of  the  ABA  and  therefore  had  knowledge  of  ABA 
activities.  For  the  same  reason  I  will  make  this  report  brief  by  mention¬ 
ing  the  one  matter  that  is  of  more  than  general  interest  to  all  lawyers 
whether  or  not  they  be  members  of  the  ABA.  I  have  reference  to  a  pro¬ 
posal  to  amend  Canon  35  of  the  Canons  of  Judicial  Ethics. 

At  the  mid-year  meeting  in  Atlanta  in  February,  1958,  the  Board  of 
Governors  of  ABA  presented  to  the  House  a  proposal  to  amend  Canon  35. 
The  amendment  proposed  to  retain  the  ban,  as  expressed  in  Canon  35, 
on  the  taking  of  photographs  in  courtrooms  and  the  transmitting  of 
sound  recordings  of  court  proceedings  for  broadcasting  by  either  radio 
or  television.  At  the  meeting  and  after  considerable  discussion,  the  House 
adopted  a  motion  to  defer  action  on  the  amendment  until  the  1958 
Annual  Meeting.  At  the  Annual  Meeting  in  1958  the  House  of  Delegates 
approved  a  recommendation  of  the  Board  of  Governors  that  action  on 
the  proposed  amendment  to  Canon  35  be  deferred  in  order  to  permit 
further  studies  of  the  problem.  The  House  thereupon  authorized  the 
establishment  of  a  Special  Committee  to  conduct  a  continuing  study  of 
the  problems  involved  in  connection  with  Canon  35  and  the  proposed 
amendment. 

The  Special  Committee  authorized  at  the  1958  Annual  Meeting  and 
headed  by  Whitney  North  Seymour  of  New  York  reported  to  the  House 
at  tlie  1959  Annual  Meeting  that  the  task  of  the  Committee  had  not 
been  completed  and  that  no  recommendations  were  forthcoming.  Mr. 
Seymour  did  report  that  representatives  of  several  national  organizations 
of  the  press,  radio,  and  television  industries  had  agreed  tentatively  to 
join  with  ABA  in  seeking  funds  from  a  foundation  to  carry  out  an  im¬ 
partial  survey  to  throw  “new  light”  on  the  problem.  The  Special  Com¬ 
mittee  was  continued  by  the  House. 

One  other  action  was  taken  by  the  House  that  may  be  of  particular 
interest  to  the  members  of  the  Association.  The  Standing  Committee  on 
Communications  (James  D.  Fellers,  Chairman,  Oklahoma  City,  Okla¬ 
homa  )  recommended  that  the  ABA  approves  S.  1898,  86th  Congress,  First 
Session,  as  passed  by  the  United  States  Senate,  or  any  other  bill  contain¬ 
ing  substantially  similar  provisions,  the  purposes  of  which  are  to  sub¬ 
stitute  a  pre-grant  procedure  for  the  existing  post-grant  protest  procedure 
of  Section  309  of  the  Communications  Act  and  to  amend  Section  405  of 
the  Communications  Act  to  require  the  Commission  to  take  action  within 
90  days  of  the  filing  of  a  petition  for  rehearing  of  any  grant  made 
initially  without  hearing.  The  foregoing  recommendation  was  approved 
by  the  House. 

George  S.  Smith,  Delegate 
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Committee  Reports 

Report  of  the  Committee  on  Co>Operation  With  Hearing  Examiners 

The  Committee  met  in  March  to  discuss  a  program  for  the  year  1959. 
It  was  decided  to  give  a  cocktail  party  for  the  F.C.C.  Hearing  Examiners 
similar  to  that  given  by  the  Committee  in  1958  but  that  at  this  year’s  party 
a  discussion  of  matters  of  interest  to  the  Examiners  and  to  the  F.C.C. 
practitioners  would  be  proposed.  The  party  was  scheduled  for  5  o’clock 
p.m.,  May  15,  1959,  in  the  California  Room  of  the  Statler  Hotel.  Among 
the  matters  proposed  for  discussion  were:  1,  whether  time  would  be 
saved  in  hearings  before  Examiners  and  records  improved  and  shortened, 
if  the  F.C.C.  Rules  were  amended  so  as  to  authorize  Hearing  Examiners 
on  their  own  motion  or  on  motion  of  a  party,  to  amend,  modify,  add  or 
subtract  issues;  2,  whether  records  in  hearings  before  the  F.C.C.  Hear¬ 
ing  Examiners  might  be  improved  and  shortened  if  its  Rules  were 
amended  so  as  to  limit  proposed  findings  to  a  specified  number  of  pages 
and  to  authorize  Examiners  to  order  oral  argument  following  the  filing 
of  proposed  findings,  and  to  abolish  reply  findings;  3,  explore  the  possi¬ 
bility  of  eliminating  inconsistent  rulings  of  Hearing  Examiners. 

All  but  one  of  the  permanent  Hearing  Examiners  were  present  at 
the  party.  All  but  two  of  the  members  of  the  Committee  attended.  Each 
Committee  member  present  served  as  Host.  The  Statler  provided  ex¬ 
cellent  facilities  as  well  as  food  and  drinks.  The  discussion  was  opened 
by  the  Chairman  on  the  first  subject  set  forth  above  and  all  present 
entered  into  it  in  a  spirited  manner.  The  consensus  of  the  Examiners 
appeared  to  be  that  the  amendment  of  the  Rules  so  as  to  authorize 
Examiners  to  amend,  modify,  add  or  subtract  issues  would  save  the  time 
of  both  the  Commissioners  and  the  Hearing  Examiners  and  that  the  Ex¬ 
aminers  would  welcome  a  request  by  the  Association  of  the  F.C.C.  for 
such  a  rule.  Accordingly,  on  May  25,  1959,  upon  the  invitation  of  the 
President  of  the  Association,  the  Chairman  of  this  Committee  attended 
the  Executive  Committee  of  the  Association’s  meeting  and  requested  the 
Executive  Committee  to  suggest  such  amendment  of  F.C.C.  Rules  to  the 
Commission. 

Discussion  of  the  second  subject  v/as  opened  by  Mr.  Maurice  R. 
Barnes,  a  member  of  this  Committee,  and  was  entered  into  by  all  pres¬ 
ent.  The  Hearing  Examiners  left  no  doubt  that  the  large  majority  of  them 
were  opposed  to  any  rule  which  would  place  a  limitation  on  the  extent 
of  proposed  findings.  Several  Examiners  expressed  the  view  that  they 
already  have  authority  to  limit  proposed  findings  where  such  limitation 
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appears  necessary  or  advisable.  It  was  the  consensus  of  the  Hearing 
Examiners  that  they  already  have  authority  to  order  oral  argument  at  any 
stage  of  a  hearing  if  such  is  considered  advisable.  All  Examiners  expressed 
the  view  that  reply  findings  are  useful  and  should  not  be  abolished. 

So  much  time  was  devoted  to  discussion  of  the  first  two  subjects  that 
the  group  did  not  get  around  to  a  discussion  of  the  third  subject,  which 
must  be  left  for  another  occasion. 

During  the  month  of  November,  this  Committee’s  attention  was 
directed  to  the  fact  that  the  Commission  has  scheduled  a  move  of  all 
Hearing  Examiners  except  Chief  Hearing  Examiner  Cunningham,  from 
their  present  quarters  in  the  New  Post  Office  Building  to  a  building 
located  at  9th  Street  and  Mount  Vernon  Place.  Two  small  hearing 
rooms  are  to  be  set  up  at  that  location  for  pre-trial  conferences,  but 
hearings  will  continue  to  be  held  in  the  New  Post  Office  Building.  The 
majority  of  the  Committee  on  Co-operation  with  Hearing  Examiners  was 
of  the'  opinion  that  such  a  move  would  seriously  interfere  with  the  dis¬ 
patch  of  the  business  of  Commission  hearings  in  that  it  is  frequently 
necessary  at  pre-trial  conferences  to  secure  files  from  either  the  License 
or  Docket  sections  of  the  Commission  which  are  not  and  could  not  have 
been  anticipated  in  advance.  With  the  Examiners  located  at  9th  Street 
and  Mount  Vernon  Place,  and  the  rest  of  the  Commission  in  the  New 
Post  Office  Building,  inevitably  there  will  be  a  slowdown  of  the  hearing 
work  and  unwarranted  delays  in  concluding  hearings.  Moreover,  if  the 
Commission  is  required  to  move  the  Hearing  Examiners  from  the  New 
Post  Office  Building,  it  is  particularly  unfortunate  that  their  choice  is  to 
move  them  to  this  area  which  has  a  reputation  for  being  one  of  the  real 
crime  areas  of  the  city.  Daily  the  papers  record  muggings  and  purse 
snatchings  in  this  area  in  broad  daylight.  This  Committee  voted  to 
present  the  matter  to  the  Executive  Committee  of  the  Association  with 
a  recommendation  that  it  request  the  Commission  to  reconsider  this 
matter,  and  if  moving  the  Hearing  Examiners  is  inevitable,  that  some 
other  area  or  location  for  them  be  found.  On  invitation  of  the  President 
of  the  Association,  the  Chairman  of  this  Committee  attended  the  Execu¬ 
tive  Committee  meeting  held  November  30,  1959,  and  presented  this 
matter  to  it.  The  Executive  Committee  voted  to  send  a  delegation  of 
the  Association  to  call  upon  members  of  the  Commission  to  urge 
reconsideration. 


Fanney  N.  Litvin,  Chairman 
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Report  of  the  Committee  on  Legislation 

The  Committee  on  Legislation  had  an  extremely  interesting  and 
active  year. 

The  work  got  under  way  with  a  meeting  presided  over  by  Paul 
Dobin,  Vice-Chairman  of  the  Committee.  Several  members  were  asked 
to  analyze  legislation  which  had  been  introduced  in  the  86th  Congress, 
First  Session.  Warren  E.  Baker,  Fred  Walton,  Jr.,  Frank  Roberson,  and 
Ben  C.  Fisher  prepared  fine  reports  dealing  with  the  legislation  which 
had  been  assigned  to  them.  Edwin  S.  Nail  used  these  reports  and  other 
available  data  in  preparing  a  summary  of  all  legislation  introduced  in  the 
First  Session  of  the  86th  Congress  pertaining  to  communication  activities. 
This  report  of  Mr.  Nail  was  transmitted  by  the  Executive  Committee, 
along  with  a  report  on  the  status  of  cases  pending  in  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit,  to  all  members  of  the  Association. 

The  Committee  gave  careful  consideration  to  thirteen  bills  pending 
before  the  Congress  and  took  the  following  action  respecting  them: 

S.  1734 

This  bill  would  amend  Section  409(c)(2)  of  the  Communications 
Act  so  as  to  prohibit  any  person  from  contacting  a  Commissioner, 
any  assistant  to  a  Commissioner,  any  Hearing  Examiner  or  any 
member  of  the  review  staff  when  a  case  is  in  an  adjudicatory  status. 
Approved. 

S.  1735 

This  bill  would  repeal  the  section  of  the  Communications  Act 
which  permits  the  Commissioners  to  receive  honorariums  for  making 
speeches  or  writing  material  for  publication.  Approved. 

S.  1736 

This  bill  was  suggested  by  the  Commission  and  recommends  the 
amendment  of  Sections  219,  308,  and  319  of  the  Communications 
Act  so  as  to  eliminate  the  requirement  of  an  oath  or  affirmation  on 
certain  reports  and  application  forms  submitted  to  the  Commission 
pursuant  to  said  sections.  Affected  would  be  annual  and  other 
reports  of  common  carriers  required  under  Section  219,  and  applica¬ 
tions  for  construction  permits,  station  licenses,  or  modifications  or 
renewals  thereof  under  Sections  308  and  319.  As  a  substitute  for  the 
oath  or  affirmation  on  Commission  forms,  where  presently  required, 
it  is  proposed  to  provide  thereon  a  warning  similar  to  the  following: 
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“Willful  false  statements  on  this  form  can  be  punished  by  fine  or  im¬ 
prisonment.  United  States  Code,  Title  18,  Section  1001.”  Approved. 


S.  1738 

S.  1738  was  recommended  by  the  Commission  for  the  purpose  of 
amending  Section  5(c)  of  the  Communications  Act  to  afford  the  Com¬ 
mission  greater  discretion  in  the  utilization  of  the  review  staff  pro¬ 
vided  for  by  that  section.  It  would  permit  the  review  staff  to  make 
recommendations  on  interlocutory  matters  pending  before  the  Com¬ 
mission  in  adjudicatory  cases.  It  was  recommended  that  the  bill  be 
opposed. 


S.  1740 

The  Commission  proposes  to  amend  Section  202(b)  of  the 
Communications  Act  so  as  to  make  it  clear  that  the  Commission 
has  legislative  authority  to  regulate  charges  and  services  of  common 
carriers  for  the  use  of  microwave  and  other  high  frequency  radio 
circuits  along  with  the  use  of  wires  for  chain  broadcasting.  The 
Commission’s  present  authority  in  this  respect  is  confined  by  Sec¬ 
tion  202(b)  of  the  Act  to  the  use  of  wires  for  such  purposes.  No 
position. 


S.  1733 

S.  1733  is  recommended  by  the  Commission  and  would  amend 
Section  309(b)  of  the  Communications  Act  by  eliminating  the  re¬ 
quirement  calling  for  the  Commission  to  forward  a  pre-hearing 
notice  to  an  apphcant  and  known  parties  of  interest  before  an 
application  is  designated  for  hearing.  It  was  recommended  that  the 
bill  be  opposed  in  its  present  form,  but  that  no  opposition  be  voiced 
if  the  proposal  were  changed  to  require  no  McFarland  Act  letter 
only  in  those  situations  where  the  sole  reason  for  designation  is 
based  upon  Ashbacker  rights. 


S.  1737 

This  legislation  is  suggested  by  the  Commission  to  authorize 
the  imposition  of  fines  for  certain  violations  of  the  rules  and  regula¬ 
tions  of  the  F.C.C.  in  the  common  carrier,  safety  and  special  service 
fields.  Approved. 
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S.  189S 

This  bill  would  amend  Section  309(c)  so  as  to  provide  for  a 
pre-grant  hearing  procedure  in  order  to  eliminate  present  hearing 
procedures  that  result  only  after  a  grant  is  made  without  a  hearing. 
The  bill  was  introduced  at  the  request  of  the  Federal  Communica¬ 
tions  Bar  Association.  Approved. 

S.  1739 

This  legislation  was  proposed  by  the  Federal  Communications 
Commission  and  relates  to  the  VHF  booster  problem.  The  bill  would 
amend  Section  319(d)  of  the  Communications  Act,  which  section 
prohibits  the  issuance  of  licenses  for  stations  which  were  constructed 
without  obtaining  a  construction  permit.  The  bill  would  permit  the 
Commission  to  license  such  VHF  booster  stations  engaged  in  the 
re-broadcasting  of  television  programs  if  such  stations  were  con¬ 
structed  on  or  before  January  1,  1939.  No  position. 

S.  1741 

This  bill  introduced  at  the  request  of  the  Commission  would 
remove  the  explicit  requirement  of  Section  318  that  transmitting 
equipment  of  broadcast  stations  be  operated  by  licensed  individuals. 
No  position. 

S.  1801 

This  bill,  introduced  by  Senator  Magnuson  at  the  request  of  the 
Federal  Communications  Commission,  relates  to  CATV  systems. 
The  proposal  would  require  such  systems  to  obtain  the  consent  of 
the  originating  station  before  its  programs  were  re-broadcast  to 
subscribers.  It  would  also  require  CATV  systems  to  carry  the  pro¬ 
grams  of  TV  stations  assigned  to  communities  in  which  such  CATV 
services  operate.  No  position. 

After  submitting  a  full  report  to  the  Executive  Committee  on  these 
bills,  the  Chairman  was  instructed  to  present  the  views  of  the  Association 
at  hearings  before  the  Subcommittee  on  Communications  of  the  Senate 
Interstate  and  Foreign  Commerce  Committee.  The  Executive  Commit¬ 
tee  authorized  the  Chairman  to  appear  in  support  of  S.  1734  and  S.  1735, 
to  take  no  position  with  respect  to  S.  1737  and  S.  1740,  and  to  oppose 
the  enactment  of  S.  1733  (the  bill  to  eliminate  the  requirement  of  the 
McFarland  Act  letter)  and  S.  1738  (a  bill  to  permit  the  Office  of  Opinions 
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and  Review  to  recommend  to  the  Commission  the  manner  in  which 
interlocutory  matters  in  adjudicatory  cases  should  be  decided). 

The  testimony  before  the  Senate  Committee  on  Communications  was 
presented  June  9  and  11,  1959.  On  June  11,  1959,  the  Association’s  views 
in  support  of  S.  1898  (a  bill  to  substitute  a  pre-grant  hearing  procedure 
for  the  existing  post-grant  protest  provisions)  were  presented  by  mem¬ 
bers  of  another  committee  of  the  Association,  Messrs.  Ernest  Jennes  and 
Roger  Wollenberg. 

Following  the  Senate  hearings,  a  series  of  meetings  was  held  be¬ 
tween  representatives  of  the  Commission  and  representatives  of  the  Bar 
Association.  As  a  result  of  these  meetings,  the  Commission  agreed  to 
support,  with  certain  modifications,  S.  1898  (the  Bar  Association’s  bill) 
and  the  Bar  Association  agreed  to  withdraw  its  objections  to  the  manda¬ 
tory  requirement  that  a  McFarland  Act  letter  be  transmitted  to  interested 
parties  when  the  Commission  could  not  reach  the  conclusion  that  the 
grant  of  an  application  was  not  in  the  public  interest,  subject  to  the 
modification  of  Section  309  so  as  to  leave  to  the  Commission’s  discretion 
the  transmittal  of  a  McFarland  Act  letter  when  it  appears  that  action 
on  an  application  would  be  expedited  thereby. 

'The  Senate  Committee  on  Interstate  and  Foreign  Commerce  ap¬ 
proved  the  following  bills: 

S.  1898  (the  pre-grant  hearing  procedure  bill,  as  modified) 

S.  1738  (the  bill  to  re-define  the  duties  and  functions  of  the  review 
staff) 

S.  1734  (the  bill  prohibiting  ex  parte  contacts ) 

S.  1736  (the  bill  eliminating  the  oath  on  certain  F.C.C.  documents) 

S.  1740  (the  bill  amending  Section  202(b)  of  the  Communications 
Act) 

S.  1735  (the  bill  repealing  the  Commissioners’  authority  to  accept 
honorariums) 

The  foregoing  bills,  except  S.  1734  on  ex  parte  contacts,  which  were 
approved  by  the  Senate  Committee  on  Interstate  and  Foreign  Commerce, 
were  passed  by  the  U.  S.  Senate  before  the  close  of  the  session.  However, 
no  action  was  taken  by  the  House  of  Representatives. 

Warren  E.  Baker  served  as  Chairman  of  the  Subcommittee  composed 
of  Ben  C.  Fisher  and  Frederick  H.  Walton,  Jr.,  to  study  the  Harris  Bill 
(H.  R.  6774)  on  ex  parte  contacts.  The  comprehensive  reports  were 
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furnished  by  this  Subcommittee  to  the  Committee  on  Legislation.  In 
brief,  the  Committee  on  Legislation  approved  the  American  Bar  Associa¬ 
tion  bill  but  had  a  number  of  objections  to  the  Harris  bill.  The  recom¬ 
mendations  of  the  Committee  on  Legislation  with  respect  to  these  bills 
were  approved  by  the  Executive  Committee  of  the  Association. 

The  Committee  studied  H.  R.  10,  a  bill  to  encourage  the  establish¬ 
ment  of  voluntary  pension  plans  by  self-employed  individuals,  but  no 
definite  position  was  taken  with  respect  thereto. 

On  July  21,  1959,  Frank  Roberson  attended  the  hearing  held  by  the 
Subcommittee  on  Administrative  Practice  and  Procedure  of  the  Senate 
Committee  on  the  Judiciary  on  Senate  Resolution  61  and  gave  a  report 
to  the  Committee  on  this  hearing. 

It  is  recommended  that  the  new  Committee  on  Legislation  work 
toward  the  passage  of  S.  1898,  S.  1733  (as  modified  as  herein  stated) 
and  S.  1738  by  the  House  of  Representatives. 

Percy  H.  Russell,  Chairman 

Report  of  the  Committee  on  Professional  Ethics  and  Grievances 

Your  Committee  has  received  no  reports  or  complaints  during  the 
year  concerning  alleged  unethical  conduct  on  the  part  of  any  member 
of  the  Association  with  one  exception  just  recently  received  and  still 
under  investigation.  Complaints  indicating  unauthorized  practice  of  law 
before  the  F.C.C.  by  certain  non-lawyers  were  considered,  were  deemed 
to  be  beyond  the  Committee’s  jurisdiction  and  may  result  in  the  creation 
of  a  new  standing  committee  on  Unauthorized  Practice. 

Your  Committee  has  been  active  in  various  fields,  as  follows: 

A.  Pending  Legislation  Relating  to  Ex  Parte  Communications 
With  Administrative  Agencies 

A  review  was  made  of  pending  bills  relating  to  standards  of  conduct 
for  agency  hearings,  limited  to  proposals  relating  to  standards  of  conduct 
for  persons  other  than  Government  officials  and  employees  and  mem¬ 
bers  of  Congress,  and  also  limited  to  those  portions  of  the  various  bills 
relating  to  the  F.C.C.  as  distinguished  from  oAer  administrative  agencies. 
Your  Committee  prepared  and  submitted  to  the  Executive  Committee 
of  the  Association  a  digest  of  all  such  pending  legislation,  together  with 
a  report  recommending  that  the  President  of  the  Association  or  his 
appointee  appear  before  appropriate  committees  of  the  Congress  to  sup¬ 
port  the  objectives  of  all  bills  designed  to  estabUsh  standards  of  conduct 
before  administrative  agencies  and  to  endorse  specifically  the  provisions 
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of  H.  R.  6774  which  contained  the  “Agency  Hearing  Standards  of  Con¬ 
duct  Act”  recommended  by  the  ABA. 

B.  Ex  Parte  Representations  in  Rule-Making  Proceedings 

1)  At  the  request  of  the  President  of  the  Association,  your  Commit¬ 
tee  considered  the  advisability  of  the  Association  requesting  the  F.C.C. 
to  enunciate  a  policy  governing  ex  parte  representations  in  rule-making 
proceedings.  It  was  your  Committee’s  considered  judgment  that  such  an 
affirmative  request  would  be  inadvisable  for  the  reason  that  the  Associa¬ 
tion  has  its  own  code  of  ethics  and  its  members,  as  lawyers,  should  be 
able  to  determine  the  difference  between  proper  and  improper  conduct. 
However,  it  was  recognized  by  your  Committee  that  affirmative  action 
by  the  Association  was  desirable  in  the  form  of  amending  its  own  code 
of  ethics  to  include  a  specific  provision  governing  ex  parte  representation 
in  rule-making  proceedings.  A  report  on  this  matter  was  submitted  to 
the  Executive  Committee,  and  by  subsequent  report  dated  July  29,  1959, 
from  the  President  of  the  Association,  the  members  were  advised  of  the 
changes  that  had  been  made  in  Canon  No.  2,  entitled  “Attempts  to 
Exert  Undue  Influence  on  the  Commission.” 

2)  F.C.C.  Notice  of  Proposed  Rule-Making,  Docket  No.  12947, 
adopted  July  22,  1959,  and  released  July  24,  1959.  This  proceeding  pro¬ 
poses  changes  in  the  rules  applicable  to  certain  rule-making  proceedings, 
so  as  to  provide  for  two  alternate  procedures,  to  be  designated  by  the 
Commission,  namely,  one  procedure  that  would  countenance  the  con¬ 
sideration  of  matters  outside  the  record,  and  the  other  that  would 
specifically  bar  the  submission  of  material  outside  the  record.  Your 
Committee  prepared  draft  comments  to  be  filed  by  the  Association,  sup¬ 
porting  in  principle  the  proposed  changes.  The  comments  were  timely 
filed  by  the  Association. 

C.  Unauthorized  Practice  of  Law 

During  the  year  your  Committee  received  from  individual  members 
and  from  your  President  well  documented  complaints  of  unauthorized 
practice  of  law  before  the  F.C.C.  by  certain  non-lawyer  organizations. 
These  complaints  were  given  serious  study  and  consideration  by  your 
Committee,  and  it  was  concluded  that  your  Committee  had  no  jurisdic¬ 
tion  inasmuch  as  the  alleged  wrongdoers  were  not  members  of  the 
Association.  This  conclusion  was  reported  to  your  President,  and  as  a 
result  it  is  now  proposed  by  another  Committee  to  amend  the  by-laws  to 
provide  for  a  standing  committee  on  Unauthorized  Practice.  Your 
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Committee  on  Professional  Ethics  and  Grievances  wholeheartedly  sup¬ 
ports  this  proposal. 

Because  of  the  importance  of  the  subject  of  unauthorized  practice, 
your  Committee,  even  though  concluding  that  it  had  no  jurisdiction, 
undertook  to  transmit  in  writing  to  your  President  the  views  on  the  sub¬ 
ject  shared  by  the  Committee  members.  These  views  were,  in  substance, 
that  the  F.C.C.  rules  already  make  it  improper  for  one,  not  a  member  of 
the  bar,  to  practice  before  the  Commission,  except  in  the  case  where  the 
non-attomey  is  appearing  in  proper  person;  but  to  make  these  rules 
effective  it  would  be  advisable  for  the  Commission  to  re-establish  its 
former  policy  of  requiring  powers  of  attorney  or  similar  documents  to 
be  filed  with  the  Commission  before  any  person  might  transact  business 
before  the  Commission  in  a  representative  capacity. 

Reed  T.  Rollo,  Chairman 


Report  of  Committee 
on 

Revision  of  Constitution  and  By-Laws 

The  FCBA  Committee  on  Revision  of  Constitution  and  By-Laws 
submits  herewith  its  report  for  the  current  year. 

I 

At  its  first  formal  meeting,  held  on  June  2,  1959,  the  Committee  dis¬ 
cussed  several  matters,  including  (1)  the  desirability  of  extending  the 
membership  to  include  associate  members  (previously  considered  and 
tabled);  (2)  the  possibility  of  elaborating  on  the  objectives  of  the 
Association  Jseyond  that  expressed  in  Article  II  of  the  Constitution; 
(3)  the  desirability  of  making  provision  for  honorary  membership  in 
the  case  of  persons  making  outstanding  contributions  to  the  field  of 
communications;  and  (4)  the  desirability  of  creating  a  “Committee  On 
Appointments”  to  consider  and  make  recommendations  with  respect  to 
persons  who  are  considered  for  or  who  should  be  considered  for  ap¬ 
pointment  as  Commissioners  to  the  F.C.C.  as  vacancies  occur  from  time 
to  time. 

Apart  from  Item  (4),  above,  the  Committee  felt  that  no  action  was 
desirable  or  required,  certainly  at  this  time. 

In  the  case  of  Item  (4),  the  Committee  was  of  the  opinion  that  the 
matter,  by  reason  of  its  character,  was  one  that  should  best  be  referred 
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to  the  Executive  Committee  for  study.  The  Committee  felt  generally 
that  the  creation  of  a  Committee  on  Appointments  would  be  desirable. 

Thereafter,  the  Committee  separately  considered  two  matters  as 
follows,  with  the  action  indicated: 


II 

Vincent  B.  Welch,  Esq.,  prepared  and  submitted  by  formal  memo¬ 
randum  a  rather  full  discussion  concerning  the  need  for  a  standing 
committee  to  handle  the  problem  of  unauthorized  practice  of  law,  it 
being  noted  that  no  existing'  committee  is  constituted  to  treat  such 
problems. 

Our  Committee  recommends  the  creation  of  a  standing  Committee 
On  Unauthorized  Practice,  through  amendment  of  the  By-Laws.  [See 
page  106,  supra.] 


Ill 

The  Committee  duly  noted  and  considered  that  the  following  two 
provisions  of  the  FCBA  By-Laws  create  an  unnecessary  burden  and 
inconvenience. 

Specifically,  Section  1  of  Article  I  provides: 

“The  program  of  the  annual  meeting  of  the  Association  shall  be  arranged 
by  the  Executive  Committee  and  notice  thereof  shall  be  given  to  the  members 
at  least  thirty  days  before  the  meeting.” 

Section  4  of  Article  V  provides: 

“The  Committee  on  Nominations  shall  select  and  recommend  candidates 
for  the  elective  offices  to  be  filled  at  the  aimual  meeting.  It  shall  meet  not 
later  than  20  days  before  the  convening  of  the  annual  meeting  and  shall 
prepare  its  report  and  submit  it  to  the  Secretary  so  that  he  may  furnish  all 
members  of  the  Association  with  a  copy  thereof  at  least  10  days  (but  not 
more  than  20  days)  before  the  annual  meeting.” 

Manifestly,  the  foregoing  time  limitations  create  the  necessity  for  two 
mailings  to  the  membership,  which  could  be  avoided  by  making  the  two 
Sections  consonant  in  terms  of  notice  required;  whereas,  by  appropriate 
amendment  of  Section  4,  Article  V,  it  would  be  possible  to  permit  one 
mailing  to  take  care  of  (a)  the  Notice  of  the  Annual  Meeting;  and  (b) 
the  furnishing  of  the  report  of  the  Committee  On  Nominations. 

The  Committee  accordingly  recommends  that  Section  4  of  Article  V 
be  amended  to  read,  in  pertinent  part  (first  two  sentences),  as  follows: 


I 

I 
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“The  Committee  on  Nominations  shall  select  and  recommend  candidates 
for  the  elective  offices  to  be  filled  at  the  annual  meeting.  It  shall  meet  not 
later  than  40  days  before  the  convening  of  the  annual  meeting  and  shall 
prepare  its  report  and  submit  it  to  the  Secretary  so  that  he  may  furnish  all 
members  of  the  Association  with  a  copy  thereof  at  least  30  days  before  the 
annual  meeting.” 

Edward  P.  Morgan,  Chairman 


Report  of  the  Luncheon  Committee 

The  members  of  the  1959  Luncheon  Committee,  in  addition  to  the 
undersigned,  were: 


Robert  Coll 
Edgar  F.  Czarra,  Jr. 
Richard  Hildreth 
Sylvia  Kessler 
Keith  Putbrese 


Warren  Quenstedt 
Leo  Resnick 
Russell  Rowell 
Robert  G.  Seaks 
Glen  A.  Wilkinson 


An  attempt  was  made  to  hold  a  Luncheon  Meeting  of  the  Association 
during  each  month  of  the  year,  with  the  exception  of  one  or  two  months 
during  the  summer  period,  when  the  Commission  is  in  recess  and  mem¬ 
bers  of  the  Association  customarily  take  their  vacations.  Although  it  was 
not  possible,  primarily  due  to  the  difficulty  in  obtaining  interesting 
speakers,  to  hold  a  Luncheon  each  month,  seven  Luncheon  Meetings 
were  held  as  follows:  one  in  February,  two  in  May,  one  in  June,  July, 
November,  and  December. 

All  of  the  Luncheons  during  1959  were  held  at  the  Willard  Hotel, 
which  was  most  cooperative,  both  in  making  available  on  short  notice 
rooms  of  appropriate  size,  in  lowering  its  minimum  required  guaranteed 
number  of  luncheons  when  reservations  made  such  a  course  seem  desir¬ 
able,  and  in  providing  varied  menus  at  the  minimum  price  set  for  the 
Association’s  Luncheon  Meetings. 

All  Luncheons  were  preceded  by  a  cocktail  session  from  12:00  Noon 
till  about  12:30  P.M.,  after  which  luncheon  was  served,  with  the  speaker 
being  introduced  at  about  1:20  P.M.  In  all  instances,  the  speakers  were 
instructed  to  prepare  remarks  which  would  consume  20  to  30  minutes, 
and  each  speaker  was  given  the  option  to  answer  questions  from  the 
floor  at  the  conclusion  of  his  remarks.  This  option  was  availed  of  on 
three  occasions.  The  President  of  the  Association  presided  at  each 
Luncheon  Meeting,  and  each  Luncheon  adjourned  at  1:55  P.M. 
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Pertinent  details  concerning  each  1959  Luncheon  Meeting  are  as 
follows: 

1.  February  26, 1959 

The  speaker  for  this  Luncheon  was  the  Honorable  Oren  Harris, 
Chairman  of  the  House  Interstate  and  Foreign  Commerce  Committee 
and  Chairman  of  the  Subcommittee  on  Legislative  Oversight.  Congress¬ 
man  Harris  discussed  generally  the  hearings  of  the  Subcommittee  and 
the  proposed  legislation  which  resulted  from  those  hearings. 

2.  May  8, 1959 

The  speaker  at  this  Meeting  was  Harold  G.  Cowgill,  Chief  of  the 
Broadcast  Bureau  of  the  F.C.C.,  together  with  several  members  of  the 
Broadcast  Bureau  staff  principally  responsible  for  the  promulgation  and 
application  of  the  then  newly  enacted  cut-off  Rules.  Prior  to  the 
Luncheon,  questions  concerning  the  apphcation  of  the  new  cut-off  Rules 
in  specific  situations  were  submitted  to  the  Commission’s  staff  members 
who  spoke  at  the  Luncheon,  and  they  discussed  those  questions  as  well 
as  others  put  to  them  from  the  floor. 

3.  May  26, 1959 

The  speaker  at  this  Meeting  was  John  C.  Doerfer,  Chairman  of  the 
F.C.’C.,  who  presented  his  views  on  the  matter  of  Commission  reliance  on 
extra-record  material  in  performing  its  rule-making  or  legislative  func¬ 
tions.  This  topic  was  of  extreme  interest  at  the  time,  in  view  of  the 
then  recent  decision  of  the  Court  of  Appeals  of  the  District  of  Columbia 
in  the  Sangamon  Valley  case. 

4.  June  25, 1959 

The  speaker  at  this  Meeting  was  Robert  E.  Lee,  Commissioner, 
F.C.C.,  who  gave  an  address  on  the  plans  which  have  been  made,  and 
the  manner  of  their  implementation,  for  the  conduct  of  broadcasting  in 
the  event  of  enemy  attack  on  the  United  States. 

5.  July  24, 1959 

The  speaker  at  this  Meeting  was  T.  A.  M.  Craven,  Commissioner, 
F.C.C.,  who,  on  the  eve  of  his  departure  to  Geneva  as  Head  of  the 
United  States  delegation  to  the  Communications  Conference,  discussed 
the  problems  which  would  be  faced  at  that  Conference. 
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6.  November  4, 1959 

The  speaker  at  this  Luncheon  was  Charles  Tower,  Manager  of 
Broadcast  Personnel  and  Economics  of  the  National  Association  of  Broad¬ 
casters,  who,  shortly  after  the  enactment  of  the  new  Labor-Management 
Relations  Act,  discussed  the  principal  legal  provisions  which  are  of  con¬ 
cern  to  broadcasters  in  their  Labor-Management  relations. 

7.  December  1, 1959 

The  speaker  at  this  Meeting  was  Henry  Loomis,  Director  of  the 
Voice  of  America,  who  discussed  the  functions,  aims,  and  problems  which 
the  Voice  faces  today. 

During  1959,  the  cost  of  the  Luncheons  was  maintained  at  $3.00 
per  ticket,  recognizing  that  at  this  price  the  Association  would  sustain 
a  slight  loss  on  each  luncheon.  At  $3.00  per  ticket,  the  price  paid  by 
each  person  who  attended  a  Luncheon,  almost  exactly  equaled  the  price 
charged  for  each  luncheon  by  the  Willard,  so  that  it  was  obvious  that 
the  Association  itself  would  have  to  bear  the  cost  of  the  luncheons  for 
any  guests  which  it  invited  on  its  own  behalf  or  for  the  speaker.  In 
practice,  this  is  precisely  what  occurred.  At  the  first  Luncheon  mentioned 
above,  at  which  Oren  Harris  spoke,  each  Commissioner  was  invited  to 
attend  as  a  guest  of  the  Association.  At  subsequent  Luncheons,  the 
Association  invited  only  those  persons  directly  concerned  with  the 
speaker  or  topic  of  his  speech.  As  in  1958,  a  blanket  invitation  was 
issued  for  each  Luncheon  to  the  members  of  the  Association  of  Federal 
Communications  Consulting  Engineers,  at  the  usual  $3.00  charge  per 
person. 

A  statistical  summary  of  the  Luncheon  Meetings  held  during  1959 


follows: 

Total 

Hotel 

Date 

Attendance 

Guests 

Charges 

Revenue 

Loss 

Feb.  26 

123 

6 

$  369.00 

$  351.00 

$18.00 

May  8 

113 

6 

339.00 

321.00 

18.00 

May  26 

146 

4 

438.05 

426.00 

12.05 

June  25 

95 

2 

285.00 

279.00 

6.00 

July  24 

102 

2 

306.00 

300.00 

6.00 

Nov.  4 

82 

3 

245.18 

237.00 

8.18 

Dec.  1 

49 

3 

146.51 

138.00 

8.51 

no 

$2,128.74 

$2,052.00 

$76.74 

r 
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The  only  real  problem  which  confronted  the  Committee  during  this 
past  year  was  the  matter  of  advance  reservations  for  the  luncheon  meet¬ 
ings,  At  one  point,  when  the  attendance  at  a  luncheon  far  exceeded  the 
number  of  advance  reservations,  the  Willard  requested  that  we  make  a 
more  strenuous  effort  to  give  a  more  accurate  advance  indication  of  the 
number  of  luncheons  which  would  be  required.  Obviously,  the  failure 
to  make  advance  reservations  (on  which  notice  to  the  Willard  concerning 
the  number  of  luncheons  which  will  be  required  must  necessarily  be 
based)  not  only  makes  things  more  difficult  for  the  hotel,  but  detracts 
otherwise  from  the  luncheon  itself,  because  extra  tables  must  be  added 
at  the  last  moment  and  some  of  those  attending  receive  different  menus 
than  the  others.  At  the  succeeding  luncheons,  the  Committee’s  notice  to 
the  membership  made  an  urgent  request  for  the  making  of  reservations 
in  advance,  and  some  slight  improvement  in  this  regard  has  been  noted. 
However,  the  situation  is  far  from  ideal,  and  it  is  obvious  that  in  the 
future  in  the  case  of  a  popular  speaker,  this  difficulty  may  again  be 
encountered.  Another  important  function  of  advance  reservations  is  to 
alert  the  Committee  to  the  fact  that  fewer  will  attend  than  usual,  so  that 
arrangements  can  be  made  with  the  Willard  to  lower  the  guaranteed 
minimum  attendance.  This  occurred  with  the  last  luncheon,  and  the 
minimum  was  reduced  from  the  normal  75  to  50  (the  Willard  did  not 
charge  the  Association  for  an  extra  luncheon,  even  though  only  49 
lunches  were  served ) . 

Stanley  S.  Neustadt,  Chairman 


Report  of  the  Outing  Committee 

The  Annual  Outing  was  held  on  October  5,  1959,  at  Manor  Country 
Club.  As  was  the  case  the  previous  year,  your  Committee  believes  that 
the  Manor  Club  did  a  very  excellent  job  in  handling  the  details  of  the 
Outing  and  we  urge  that  every  consideration  be  given  to  the  Manor 
Country  Club  in  connection  with  a  place  for  the  1960  Bar  Outing, 

The  Committee  sold  a  total  of  570  tickets  to  the  1959  Outing  and, 
in  addition,  the  Association  was  host  to  twenty-three  invited  guests. 

The  principal  attractions  of  the  1959  Outing  were  the  annual  base¬ 
ball  game  between  the  Association  and  the  Commission  and  the  golf 
tournament.  The  Committee  is  happy  to  report  that  the  Bar  Association 
baseball  team  very  convincingly  defeated  the  Commission  in  this  1959 
baseball  classic.  A  total  of  109  golfers  participated  in  the  tournament  and 
eight  prizes  were  awarded  to  the  participants. 


1 
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The  1959  Outing  Committee  attempted  to  emphasize  the  Golf 
Tournament  and  their  efforts  were  rewarded  as  is  evidenced  by  the 
large  participation  of  golfers  in  this  event.  We  urge  that  future  commit¬ 
tees  follow  this  pattern  and  give  emphasis  to  the  Golf  Tournament  inas¬ 
much  as  it  provides  a  real  incentive  to  increased  attendance  at  the 
Outing. 

The  affair  was  a  financial  success  as  is  evidenced  by  the  financial 
data; 


Total  receipts  from  ticket  sales . $5,674.45 

Refunds  on  tickets  not  used .  50.00 

Net  receipts . $5,624.45 


Expenses 

Manor  Country  Club . 

Printing  Costs  . 

Athletic  equipment,  gifts  to  F.C.C.  ladies,  and  miscel¬ 
laneous  expenses  . 

Total  expenses . 

Profit  from  Outing  . 


4,746.28 

152.00 

90.69 
4,988.97 
$  635.48 


The  Outing  Committee  believes  that  the  financial  success  of  the  1959 
affair,  which  realized  a  profit  of  $174.92  more  than  the  previous  year,  is 
principally  attributable  to  the  emphasis  that  was  given  to  the  Golf 
Tournament. 

Broadcasting  Magazine  donated  a  beautiful  trophy  as  the  principal 
golf  award  and  this  cup  was  won  by  Mr.  Arthur  Gladstone,  Chief  of  the 
Radio  Facilities  of  the  Common  Carrier  Bureau  of  the  Federal  Com¬ 
munications  Commission.  Mr.  Sol  Taishoff  and  Mr.  Maury  Long  have 
indicated  to  your  Committee  Chairman  that  Broadcasting  Magazine 
will  make  available  for  future  Bar  Outings  similar  trophies.  Your  Com¬ 
mittee  Chairman  has  expressed  the  appreciation  of  the  Bar  Association 
for  this  fine  gesture  on  the  part  of  Broadcasting  Magazine. 

The  details  of  an  affair  such  as  this  require  the  cooperation  and 
help  of  a  large  group  of  people  and  I  was,  indeed,  fortunate  to  have  such 
a  fine  and  cooperative  committee.  The  Outing  Committee  members 
were: 
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Richard  Hildreth 
Quayle  B.  Smith 
Harrison  T.  Slaughter 
William  P.  Sims 
Robert  Irwin 
Philip  M.  Baker 
Howard  Schellenberg 
Vincent  Pepper 


Johnson  Bankson 
Maurice  Barnes 
Forbes  Blair 
John  Jacob 
Howard  Anderson 
E.  D.  Johnston 
Frank  Fletcher 


These  Committee  Members  join  me  in  expressing  our  pleasure  in 
having  had  the  opportunity  of  serving  the  Association  this  past  year. 

As  the  result  of  an  experience  which  we  had  during  the  1959  Outing, 
our  Committee  heartily  recommends  that  hereafter  as  a  matter  of  stand¬ 
ard  procedure  a  doctor  be  employed  to  be  available  at  the  location  of 
the  Outing  from  at  least  early  afternoon  until  after  the  dinner  hour. 

Thomas  W.  Wilson,  Chairman 


Report  of  the  Annual  Banquet  Committee 

This  letter  will  constitute  the  report  of  the  Annual  Banquet  Com¬ 
mittee  for  the  year  1959.  The  Committee,  in  its  initial  meeting,  decided 
to  explore  the  possibihty  of  using  a  downtown  hotel  and  subsequently 
arrangements  were  made  to  use  the  Statler  Hotel.  The  price  of  the 
banquet  tickets  was  raised  from  $10.00  to  $12.50  in  the  hope  that  this 
would  afford  a  better  menu  selection  than  has  been  available  in  previous 
years.  It  was  the  policy  of  the  Committee  that  all  monies  received 
should  be  spent  for  the  banquet,  i.e.,  the  banquet  was  to  be  neither  a 
profitable  venture  nor  a  loss  venture.  Assuming  that  we  have  at  least 
500  sold  tickets,  and  I  believe  that  that  is  a  most  reasonable  expectancy, 
the  banquet  vidll  not  lose  money. 

There  have  been  some  difficulties  in  securing  honored  guests  for 
our  banquet  in  the  past  few  years.  I  believe  that  we  were  fortunate  this 
year  in  obtaining  a  very  fine  judiciary  representation,  together  with  many 
important  people  in  industry. 

In  view  of  the  fact  that  the  Federal  Communications  Commission 
has  been  in  existence  under  the  Communications  Act  for  25  years,  it  was 
decided  to  honor  the  Commission  with  a  commemorative  plaque  which 
will  be  presented  on  the  evening  of  the  banquet  to  Chairman  John  C. 
Doerfer.  In  addition,  it  was  decided  to  honor  those  who  had  served  the 
Federal  Communications  Commission  for  25  years  with  a  parchment 
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scroll.  Our  investigation  through  Commissioner  Hyde's  office  indicates 
that  there  are  in  excess  of  60  such  persons.  An  appropriate  parchment 
scroll  is  being  prepared  for  them  and  will  be  presented  to  Commissioner 
Hyde  in  a  package.  Our  original  thought  had  been  that  there  would  only 
be  a  few  persons  and,  if  the  number  was  small,  we  could  invite  them  as 
our  guests.  However,  the  large  number  precluded  that  possibility. 

As  a  deviation  from  past  policy,  it  was  decided  this  year  to  provide 
ASCAP  with  an  opportunity  to  present  the  entertainment  for  the  banquet. 
As  you  know,  the  entertainment  for  the  past  few  years  has  been  pre¬ 
sented  by  BMI,  for  which  the  association  is  very  grateful.  ASCAP  has 
promised  us  a  very  pleasant  program,  including  orchestra  dinner  music 
during  the  entire  evening  and  a  singing  team  for  our  post  dinner  show, 
which  team  has  been  appearing  regularly  at  the  Pierre  Hotel  in  New 
York. 

I  would  like  to  take  this  opportunity  to  thank  my  Committee  for  the 
very  fine  job  that  each  member  has  done.  The  annual  banquet  is  not 
an  easy  job  for  any  committee  member  because  so  much  of  the  work 
falls  during  the  holiday  season  and,  therefore,  I  feel  they  are  to  be 
congratulated  for  the  time  and  efforts  which  they  have  given  to  make 
this  a  successful  banquet. 

Vincent  A.  Pepper,  Chairman 


Report  of  the  Special  Committee  on  Reporting  of  Court  Decisions 

For  some  time  there  has  been  discussion  among  members  of  the 
Association  indicating  a  desire  to  have  available  a  compilation  of  court 
decisions  involving  the  Federal  Communications  Commission,  beginning 
with  the  very  earliest  cases  and  continuing  through  to  the  present,  the 
idea  being  to  have  readily  available  all  court  cases  in  one  volume,  insofar 
as  possible,  for  ready  reference.  As  a  result.  President  Marks  appointed 
me  as  a  committee  of  one  to  pursue  this  project. 

After  discussions  with  Pike  &  Fischer,  the  most  logical  people  to  pro¬ 
duce  such  a  casebook,  the  Association  was  advised  that  such  a  volume 
could  be  produced,  running  about  1,500  pages,  and  that  in  order  to  break 
even  it  would  be  necessary  to  have  at  least  300  subscribers,  at  an  ap¬ 
proximate  cost  of  $60.00  to  each  subscriber.  In  order  to  obtain  some 
expression  from  the  membership,  a  questionnaire  was  sent  to  all  mem¬ 
bers  of  the  Association,  in  which  they  were  requested  to  indicate  how 
many  volumes  of  this  publication  they  would  be  interested  in.  Approxi¬ 
mately  50  firms  or  individual  members  of  the  Association  indicated  they 


Journal  of  the  Federal  Communications  Bar  Association  125 


would  be  willing  to  subscribe  to  such  a  publication.  Approximately  35  of 
the  responses  were  from  attorneys  practicing  in  Washington  and  the 
balance  were  from  attorneys  practicing  outside  of  Washington.  With 
very  few  exceptions,  the  respondents  indicated  no  more  than  one  sub¬ 
scription  would  be  necessary.  This  was  considerably  short  of  the  re¬ 
quired  300  subscribers  and  the  Executive  Committee  was  reluctant  to 
underwrite  the  losses  in  publication  that  might  ensue. 

As  a  result,  the  matter  was  again  reviewed  with  Pike  &  Fischer,  this 
time  on  the  basis  of  compiling  only  those  court  cases  which  came  down 
before  the  time  Pike  &  Fischer  Radio  Regulation  began  reporting  such 
cases  in  1948.  Pike  &  Fischer  agreed  to  produce  such  a  volume  at  $35 
per  copy,  provided  300  copies  could  be  sold.  Pike  &  Fischer  was  wilUng, 
if  the  Association  underwrote  the  sale  of  150  copies  at  $35,  to  assume  the 
remaining  risks  involved  in  the  publication.  This  was  reported  to  the 
last  Executive  Committee  meeting  of  the  1959  administration  and  it  was 
decided  not  to  take  any  action  and  discuss  the  subject  at  the  annual 
business  meeting  of  the  Association. 

In  addition  to  the  special  volume  on  court  cases,  the  committee 
investigated  the  possibility  of  circulating  other  pubUcations  to  members 
of  the  Association,  and  among  the  activities  of  this  nature  originated  was 
the  circulation  of  the  Commission’s  Litigation  Calendar. 

Arthur  H.  Schroeder 


P.S.  Since  the  submission  of  the  above  report  and  as  a  result  of  the 
discussion  at  the  annual  meeting,  the  current  administration  of  the 
Association  has  instructed  Arthur  H.  Schroeder  to  continue  in  his  capacity 
as  Chairman  of  the  Special  Committee  and  to  further  pursue  possibilities 
of  developing  some  publication  or  system  which  would  assist  the  mem¬ 
bers  of  the  Association  in  providing  a  ready  reference  to  court  cases 
involving  the  Federal  Communications  Commission.  Any  thoughts  of 
members  of  the  Association  on  this  subject  will  be  welcomed. 


I 

I 
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Digests  of  Minutes  of  Executive  Committee 
Meetings 

146th  Meeting 

The  146th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Friday, 
October  23,  1959,  at  the  Occidental  Restaurant.  The  members  attending 
were  Leonard  H,  Marks,  Frank  U.  Fletcher,  Robert  M.  Booth,  Jr.,  Ed¬ 
ward  F.  Kenehan,  John  H.  Midlen,  Theodore  Baron,  Donald  C.  Beelar, 
Harold  E.  Mott,  Norman  E.  Jorgensen,  and  Arthur  H.  Schroeder.  Others 
attending  were  Thomas  W.  Wilson  and  George  O.  Sutton.  The  meeting 
was  called  to  order  by  the  President. 

Two  reports  of  the  Membership  Committee  dated  September  23, 
1959,  and  October  16,  1959,  were  approved  and  the  following  were 
admitted  to  membership  in  the  Association:  A.  Matthew  Buder,  Paul  F. 
Douglass,  George  E.  Shertzer,  Theodore  F.  Brophy,  William  K.  Zinke, 
and  Charles  H.  Lake. 

The  Treasurer’s  Report,  including  a  balance  sheet,  operating  state¬ 
ment,  and  membership  report  as  of  September  30,  1959,  was  approved. 
The  Treasurer  also  submitted  a  projected  income  and  expense  statement 
for  the  period  October  1,  1959,  to  December  31,  1959,  and  this  statement 
was  also  approved. 

A  preliminary  report  on  the  October  5,  1959,  Annual  Outing  by  the 
Chairman  of  the  Annual  Outing  Committee  was  approved.  Payment  of 
the  Manor  Club  Bill  was  also  approved.  The  Chairman  of  the  Commit¬ 
tee  recommended  that,  in  future  years,  the  golf  tournament  be  promoted 
as  the  feature  attraction.  He  also  strongly  recommended  that  hereafter 
arrangements  be  made  to  have  a  doctor  present  throughout  the  affair 
and  this  recommendation  met  with  the  unanimous  approval  of  the 
Executive  Committee  members  present. 

George  Sutton  reported  on  the  activities  and  investigations  of  the 
recently-appointed  Special  Committee  on  Unauthorized  Practice  of  Law 
and  the  Committee’s  recommendation  that  no  legal  action  be  instituted 
at  this  time  was  approved.  It  was  left  that  the  Committee  would  continue 
to  function,  would  cooperate  with  the  Commission,  and  would  keep  the 
Executive  Committee  advised  of  its  activities. 

A  report  of  the  Committee  on  Professional  Ethics  and  Grievances 
with  respect  to  the  modification  of  Canon  No.  2  of  the  Canons  of  Ethics 
of  the  FCBA  was  read,  noted,  and  directed  to  be  filed  together  with  cor- 
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respondence  from  that  Committee  suggesting  that  no  further  comments 
be  filed  in  the  Docket  No.  12947  proceeding. 

After  some  discussion  of  the  1960  ABA  meeting  the  President  ap¬ 
pointed  the  following  as  a  Committee  on  Arrangements:  Harold  E.  Mott, 
Chairman,  Frank  U.  Fletcher,  George  O.  Sutton,  Arthur  W.  Scharfeld. 

The  Committee  then  considered  the  advisability  of  holding  an  eve¬ 
ning  seminar  meeting  of  the  Association  to  which  the  Commission  and  its 
staff  would  be  invited  for  the  purpose  of  discussing  the  simplification 
and  expedition  of  application  processing.  The  holding  of  such  a  meeting 
on  Thursday,  December  10,  1959,  was  approved.  The  President  ap¬ 
pointed  a  committee  of  Theodore  Baron  (Chairman),  Frank  U.  Fletcher 
and  Norman  Jorgensen  to  prepare  a  suitable  program. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 

147th  Meeting 

The  147th  meeting  of  the  Executive  Committee  of  the  Federal 
Communications  Bar  Association  was  convened  at  12:30  P.M.  on  Wednes¬ 
day,  November  25,  1959,  at  the  Occidental  Restaurant.  The  members 
attending  were  Leonard  H.  Marks,  Frank  U.  Fletcher,  Edward  F. 
Kenehan,  John  H.  Midlen,  Theodore  Baron,  Norman  E.  Jorgensen, 
Harold  E.  Mott,  and  Arthur  H.  Schroeder.  Mrs.  Fanney  Litvin  also 
attended.  The  meeting  was  called  to  order  by  the  President. 

Two  reports  of  the  Membership  Committee  dated  November  6,  1959, 
and  November  24,  1959,  were  approved  and  the  following  were  admitted 
to  membership  in  the  Association:  Raymond  E.  Baker  and  Gene  A. 
Bechtel. 

Reports  of  the  Committee  on  Revision  of  the  Constitution  and  By- 
Laws,  recommending  amendments  to  Article  V  of  the  By-Laws,  were 
discussed  and  approved  and  the  Secretary  was  instructed  to  notify  the 
membership  pursuant  to  Article  VIII  of  the  Constitution. 

The  continued  mailing  of  the  F.C.C.  litigation  reports  was  discussed 
and  the  matter  passed  for  later  consideration. 

The  Treasurer's  Report,  including  a  balance  sheet,  operating  state¬ 
ment,  and  membership  report  as  of  October  31,  1959,  was  approved.  The 
Treasurer  also  reported  that  the  final  returns  for  the  Annual  Outing 
(October  5,  1959)  showed  receipts  of  $5,614.45,  expenses  of  $4,988.97, 
and  a  profit  of  $6^.48. 

Mr.  Schroeder  reported  on  the  number  of  subscriptions  received 
for  the  proposed  collection  of  Appellate  Decisions  to  be  published  under 
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the  sponsorship  of  the  Association  and  it  was  the  consensus  that  the 
matter  should  be  presented  for  comment  at  the  Annual  Meeting. 

Mrs.  Litvin  reported  on  the  plan  to  move  the  offices  of  the  Hearing 
Examiners  to  9th  Street  and  Mt.  Vernon  Place.  All  agreed  that  the 
selection  of  a  more  suitable  location  should  be  encouraged  and  it  was 
left  that  representatives  of  the  Association  would  discuss  the  matter 
with  the  Chairman  and  other  representatives  of  the  Commission. 

The  President  then  presented  a  draft  statement  to  be  filed  on  be¬ 
half  of  the  Association  in  the  Docket  No.  12782  proceeding  (Study  of 
Radio  and  Television  Network  Broadcasting).  Upon  motions  duly  made, 
seconded  and  adopted,  the  draft  statement  was  amended  and,  as 
amended,  approved.  Mr.  Kenehan  was  opposed  to  the  inclusion  of  Item 
2  in  the  Statement. 

Mr.  Baron  reported  on  plans  for  the  December  10,  1959,  meeting 
of  the  membership. 

Upon  motion  duly  made,  seconded  and  adopted,  the  Treasurer  was 
authorized  to  enroll  the  Association  in  the  National  Conference  of  Bar 
Presidents  and  to  pay  the  membership  dues  in  the  amount  of  $25.00. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 

148th  Meeting 

The  148th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  2:00  P.M.  on  Tuesday, 
December  8,  1959,  at  the  offices  of  Cohn  and  Marks.  The  members  at¬ 
tending  were  Leonard  H.  Marks,  Frank  U.  Fletcher,  Robert  M.  Booth, 
Jr.,  Edward  F.  Kenehan,  John  H.  Midlen,  Theodore  Baron,  Donald  C. 
Beelar,  Harold  E.  Mott,  Norman  E.  Jorgensen,  and  Thomas  H.  Wall. 
The  meeting  was  called  to  order  by  the  President. 

The  Treasurer’s  Report,  including  a  balance  sheet,  operating  state¬ 
ment,  and  membership  report  as  of  November  30,  1959,  was  approved. 

The  President  reported  on  a  meeting  of  the  Bureau  of  the  Budget’s 
Government-Industry  Committee  at  which  the  Commission’s  “Payola” 
Notice  of  December  3,  1959,  was  discussed.  He  stated  that  the  NAB 
probably  would  request  an  extension  of  time  for  complying  with  the 
requirements  of  the  Notice.  The  Committee  then  discussed  the  ad¬ 
visability  of  filing  a  similar  request  on  behalf  of  the  Association  but  a 
majority  of  those  present  were  opposed.  However,  the  President  was 
instructed  to  write  a  letter  to  the  Chairman  of  the  Commission  advising 
him  that  the  Association  desired  to  file  a  brief  on  the  legislative  history 
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and  intent  of  Section  317  of  the  Communications  Act  for  consideration 
by  the  Commission  in  connection  with  the  ‘Tayola”  responses. 

The  President  then  appointed  Thomas  H.  Wall  (Chairman),  William 
J.  Dempsey,  and  Thomas  N.  Dowd  as  a  committee  to  prepare  the  brief 
and  submit  it  to  the  Executive  Committee  for  approval. 

A  suggestion  that  the  Association  might  request  that  the  responses 
to  the  “Payola”  Notice  be  kept  confidential  was  discussed  and  passed 
for  later  consideration. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 

149th  Meeting 

The  149th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:00  noon  on  Friday, 
January  8,  1960,  at  the  Statler  Hotel.  The  members  attending  were 
Leonard  H.  Marks,  Frank  U.  Fletcher,  Robert  M.  Booth,  Jr.,  Edward  F. 
Kenehan,  John  H.  Midlen,  Donald  C.  Beelar,  Arthur  H.  Schroeder,  and 
Thomas  H.  Wall.  The  meeting  was  called  to  order  by  the  President. 

Two  reports  of  the  Membership  Committee,  dated  December  28, 
1959,  and  January  7,  1960,  were  approved  and  the  following  were  ad¬ 
mitted  to  membership  in  the  Association:  Edward  J.  Stegemann  and 
Martin  Lipton. 

The  Treasurer’s  report,  including  a  balance  sheet,  operating  state¬ 
ment,  and  membership  report  as  of  December  31,  1959,  was  approved. 

After  some  discussion  of  the  Commission’s  current  programming  in¬ 
quiry  (Docket  No.  12782),  it  was  decided  that  the  Association  would 
not  appear  and  present  testimony  at  this  time  and  that  the  Association’s 
Brief  on  Section  317  of  the  Communications  Act  would  not  be  filed  in 
the  proceeding.  Mr.  Fletcher  was  instructed  to  so  notify  the  Commission. 
It  was  then  moved  that  the  Section  317  Brief  be  finalized  and  distributed 
to  the  members  of  the  Association  as  soon  as  possible  and  that  a  copy 
of  the  Brief  also  be  forwarded  to  the  Chairman  of  the  Commission  for 
reference.  The  motion  was  duly  seconded  and  adopted  with  the  sug¬ 
gestion  that  the  letter  transmitting  the  Brief  to  the  membership  refer 
to  the  availability  of  the  Attorney  General’s  report  on  Deceptive  Practices 
in  the  Broadcasting  Media,  dated  December  30,  1959. 

The  proposed  Publication  of  Appellate  Decisions  was  next  discussed, 
but  no  action  was  taken. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 
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150th  Meeting 

The  150th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Monday, 
February  8,  1960,  at  the^Occidental  Restaurant.  The  members  attending 
were:  Frank  U.  Fletcher,  Robert  M.  Booth,  Jr.,  Benedict  P.  Cottone, 
Edward  F.  Kenehan,  Arthur  H.  Schroeder,  John  P.  Southmayd,  and 
James  E.  Greeley.  The  meeting  was  called  to  order  by  the  President. 

There  was  a  discussion  of  the  necessity  for  keeping  an  up-to-date 
maihng  list  of  the  membership.  The  Secretary  was  directed  to  maintain 
separately  a  list  of  the  members  and  to  see  to  it  that  necessary  changes 
were  made  as  soon  as  possible  after  they  occurred  and  to  inform  Batt 
Bates  of  such  changes  promptly  for  mailing  purposes. 

The  President  made  report  concerning  the  matter  of  the  move  of 
the  F.C.C.  Examiners  from  the  New  Post  Office  Building  to  a  separate 
building,  stating  that  efforts  to  avoid  this  move  have  been  fruitless.  He 
further  reported  that  there  was  currently  underway  a  plan  for  a  new 
building  for  the  F.C.C.  with  Commissioner  Bartley  as  the  Commission 
representative  for  promoting  this  project.  The  President  stated  that  he 
and  Harold  Mott  will  keep  themselves  advised  of  developments  con¬ 
cerning  this  matter  with  a  view  to  determining  the  best  way  in  which 
the  Association  can  be  of  help  in  obtaining  Congressional  approval  for 
such  a  new  building  and  they  will  keep  the  members  of  the  Executive 
Committee  informed. 

After  a  discussion  of  the  question  as  to  whether  the  Association 
should  plan  any  special  program  for  “Tiaw  Day,  U.S.A.”,  it  was  agreed 
that  this  matter  be  left  open  until  after  the  President  had  attended  the 
meeting  of  the  National  Conference  of  Bar  Presidents  in  late  February, 
1960. 

The  President  reported  on  the  status  of  the  Memorandum  on  the 
Legislative  History  of  Section  317,  stating  that  the  Memorandum  requires 
some  further  slight  revisions  before  it  may  be  put  in  final  form.  The 
Secretary  was  directed  to  arrange  for  the  sending  of  this  Memorandum 
to  the  membership,  upon  its  completion,  together  with  the  Litigation 
Report  for  January,  the  mailing  of  which  is  to  be  held  up  until  the 
completion  of  the  Section  317  Memorandum. 

The  President  submitted  a  letter  of  resignation  from  Richard  S. 
Salant.  Upon  motion  duly  made,  seconded  and  adopted,  the  resignation 
was  accepted. 

The  President  reported  on  the  status  of  the  Ad  Hoc  Committee 
work  and  outlined  the  procedure  which  is  to  be  followed,  by  understand- 
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ing  with  the  Commission’s  staff,  in  regard  to  the  reports  of  these  com¬ 
mittees:  the  reports,  when  completed,  will  be  released  directly  by  the 
committees  to  the  membership  and  to  the  F.C.C.  and  its  staff,  without 
approval  of  the  Executive  Committee,  Subsequently,  the  Executive 
Committee  will  determine  whether  it  will  make  recommendations  upon 
the  basis  of  the  reports  and  it  may  then  assign  the  development  of 
such  recommendations  to  the  regular  standing  committees  of  the 
Association. 

The  President  reported  on  the  matter  of  the  American  Bar  Associa¬ 
tion  meeting  with  the  members  of  the  British  Bar,  and  stated  that  he  and 
the  other  members  of  the  group  charged  with  handling  this  matter 
(Messrs.  Mott,  Scharfeld,  and  Sutton)  will  continue  to  work  out  appro¬ 
priate  arrangements. 

The  Committee  authorized  the  holding  of  a  luncheon  for  the  special 
purpose  of  inviting  and  presenting  to  the  F.C.C.  staff  career  employees 
the  Association’s  Certificates  of  Commendation  which  the  Association 
has  heretofore  approved.  The  President  is  to  direct  the  luncheon  com¬ 
mittee  to  make  the  necessary  arrangements  for  such  a  luncheon  at  an 
early  date. 

There  was  a  discussion  concerning  the  desirability  of  revival  of  the 
Caldwell  Award  Committee.  It  was  agreed  that  since  the  action  dis¬ 
continuing  this  committee  was  taken  by  vote  of  the  membership  it  would 
not  be  appropriate  for  the  Executive  Committee  to  re-establish  the 
Committee. 

Mr.  Schroeder  reported  on  the  project  of  the  publication  of  court 
decisions  by  Pike  and  Fischer  and  stated  that  there  appeared  to  be 
some  possibility  of  working  out  an  arrangement.  Mr.  Schroeder  is  to 
continue  as  a  committee  of  one  to  negotiate  this  matter  with  Pike  and 
Fischer.  A  discussion  was  thereupon  had  as  to  possible  procedures  of 
reducing  the  cost  and  work  involved  in  the  sending  out  of  the  court 
litigation  reports  to  the  membership.  Mr.  Baron  was  directed  to  explore 
various  possibilities  including  the  publication  of  these  reports  by  Pike 
and  Fischer,  and  the  issuance  of  monthly  correction  sheets  instead  of 
a  complete  new  report. 

The  President  reported  that  he  had  made  the  following  appoint¬ 
ments  as  the  Association’s  representatives  on  the  National  Industry 
Advisory  Committee:  George  S.  Smith,  William  A.  Porter,  and  Robert 
G.  Seales. 

The  President  made  a  brief  report  on  the  status  of  the  pending  legis¬ 
lation  and  of  the  matter  of  Canon  Two.  With  respect  to  the  latter,  Mr. 
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Booth  was  directed  to  look  into  the  status  of  this  matter  and  to  report 
back  to  the  Executive  Committee.. 

Upon  motion  duly  made,  seconded  and  adopted,  the  Treasurer  was 
directed  to  arrange  with  Mr.  Millard  for  the  preparation  of  an  annual 
budget  for  the  Association. 

Upon  motion  duly  made,  seconded  and  adopted,  the  Committee 
approved  the  sending  of  a  letter  to  ASCAP  expressing  the  Association’s 
appreciation  for  the  entertainment  furnished  at  the  annual  banquet. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned  at  2:05  P.M. 
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Bar  Association  Committees  for  1960 

(Figures  in  parentheses  are  years  to  serve.) 

Standing  Committees 

COOPERATION  WITH  HEARING  EXAMINERS 
Thomas  Wilson,  Chairman  (3) 

William  Thompson  (3)  ' 

Charles  F.  Duvall  ( 2 ) 

Benito  Gaguine  ( 2 ) 

Arthur  Scheiner  ( 2 ) 

Robert  A.  Marmet  (2) 

Fanney  N.  Litvin  (1) 

Leo  Resnick  ( 1 ) 

LEGISLATION 

Warren  Baker,  Chairman  ( 1 ) 

William  A.  Roberts  (3) 

Frazier  Reams  (3) 

Donald  Paul  MacDonald  ( 1 ) 

Lester  Spillane  ( 1 ) 

Edgar  F.  Czarra,  Jr.  ( 1 ) 

Percy  Russell,  Jr.  (2) 

Vincent  A.  Wasilewski  (2) 

Ben  C.  Fisher  ( 1 ) 

Frederick  H.  Walton,  Jr.  (2) 

Bernard  Koteen  ( 1 ) 

Bryce  Rea  ( 1 ) 

Howard  Anderson  ( 1 ) 

PRACTICE  AND  PROCEDURE 

Robert  L.  Heald,  Co-Chairman  (Broadcast)  (1) 

Harold  Cohen  (A.T.&T.)  Co-Chairman  (Non-Broadcast)  (3) 

BROADCAST  SUB  COMMITTEE 
Ernest  Jennes  (3) 

Charles  A.  Dukes,  Jr.  ( 1 ) 

Julian  P.  Freret  ( 1 ) 
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BROADCAST  SUB  COMMITTEE  -  Continued 

Harry  M.  Plotkin  ( 1 ) 

Aloysius  B.  McCabe  (1) 

J.  Roger  Wollenberg  (2) 

Marcus  Cohn  ( 1 ) 

Robert  N.  Green  (2) 

David  Stevens  (2) 

NON-BROADCAST  SUB  COMMITTEE 

Joseph  Keller  (3) 

Bradford  Ross  ( 1 ) 

Jerome  H.  Heckman  (2) 

Jeremiah  Courtney  (2) 

Kelley  Griffith  ( 1 ) 

MEMBERSHIP 

Warren  Quenstedt,  Chairman  (3) 

Phillip  Baker  (3) 

Michael  Bader  (2) 

R.  Russell  Eagan  (2) 

Joseph  F.  Zias  ( 1 ) 

Quayle  B.  Smith  ( 1 ) 

NOMINATIONS 

Vincent  B.  Welch,  Chairman  (2) 

Leonard  Marks  (3) 

Percy  Russell,  Jr.  (3) 

William  C.  Koplovitz  (2) 

Arthur  W.  Scharfeld  ( 1 ) 

George  S.  Smith  ( 1 ) 

PROFESSIONAL  ETHICS  AND  GRIEVANCES 

Lester  Cohen,  Chairman  ( 1 ) 

Glen  A.  Wilkinson  (3) 

P.  R.  Davis  (3) 

Reed  T.  RoUo  (2) 

Charles  Rhyne  (2) 

Morton  H.  Wilner  ( 1 ) 

Jack  Barnes  ( 1 ) 
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PUBLICATIONS 

Paul  Dobin,  Chairman  (3) 

Herbert  E.  Forrest  (3) 

Arthur  Stambler  (2) 

Omar  L.  Crook  (2) 

John  W.  Willis  ( 1 ) 

Alan  T.  Naftalin  ( 1 ) 

RELATIONS  WITH  THE  COURTS 

Ehot  C.  Lovett,  Chairman  (2) 

Verne  Wilkinson  (3) 

Harold  Cohen  (3) 

John P.  Cole  (2) 

Aloysius  B.  McCabe  ( 1 ) 

Lenore  G.  Ehrig  ( 1 ) 

James  O.  Juntilla  ( 1 ) 

REVISION  OF  CONSTITUTION  AND  BY-LAWS 

Morton  T.  Wilner,  Chairman  ( 1 ) 

Frank  Roberson  (3) 

Maurice  Barnes  (3) 

Edward  P.  Morgan  ( 2 ) 

E.  D.  Johnston  (2) 

Reed  T.  Rollo  ( 1 ) 

Annual  Banquet 

Leon  Brooks,  Chairman  (3) 

Frank  Mullin  (3) 

Vincent  A.  Pepper  (2) 

Earl  R.  Stanley  (2) 

Arthur  Scheiner  ( 1 ) 

Stanley  B.  Cohen  ( 1 ) 

Annual  Meethnc 

Reed  Miller,  Chairman  ( 1 ) 

William  Bauer  (3) 

E.  Stratford  Smith  (3) 

William  Bemton  ( 1 ) 

JackP.  Blume  (2) 

Jerome  H.  Heckman  (2) 
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Annual  Outing  (To  Be  Later  Augmented ) 

Harrison  T.  Slaughter,  Chairman  ( 1 ) 
Quinn  O’Connell  ( 3 ) 

Bryce  Rea  (2) 

Forbes  Blair  (3) 

Quayle  B.  Smith  (2) 

John  B.  Jacob  ( 1 ) 

Monthly  Luncheon 

Richard  Hildreth,  Chairman  (2) 

Joseph  Zias  (3) 

Harry  Daly  ( 3 ) 

Russell  Rowell  (2) 

Sylvia  Kessler  ( 1 ) 

Edgar  F.  Czarra  ( 1 ) 

Unauthorized  Practice  of  Law 

Donald  C.  Beelar,  Chairman  (3) 

Robert  Marmet  (3) 

Julian  Freret  (2) 

William  E.  Sanders  (2) 

Samuel  L.  Einhom  ( 1 ) 

Warren  Zwicky  ( 1 ) 

Caldwell  Memorial  Award  Committee 

Ceorge  Smith,  Chairman 
Frank  U.  Fletcher 
George  Sutton 
William  C.  Koplovitz 
Leonard  Marks 
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